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U NI T E D S T A T E S DI S T RI C T C O U R T 
S O U T H E R N DI S T RI C T O F N E W Y O R K 

U NI T E D S T A T E S O F A M E RI C A, 

- a g ai nst-

L UI GI NI C H O L A S M A N GI O N E, 

D ef e n d a nt. 

2 5- C R- 0 0 1 7 6 ( M M G)

O PI NI O N & O R D E R 

M A R G A R E T M. G A R N E T T, U nit e d St at es Distri ct J u d g e:  

D ef e n d a nt L ui gi Ni c h ol as M a n gi o n e is c h ar g e d i n a f o ur- c o u nt i n di ct m e nt wit h i nt erst at e 

tr a v el f or t h e p ur p os e of st al ki n g Bri a n T h o m ps on, c a usi n g his d e at h, i n vi ol ati o n of 1 8 U. S. C. 

§ § 2 2 6 1 A( 1)( A) a n d 2 2 6 1( b)( 1) ( C o u nt O n e); us e of el e ctr o ni c c o m m u ni c ati o n s yst e ms f or t h e

p ur p os e of st al ki n g Bri a n T h o m ps o n, c a usi n g hi s d e at h, i n vi ol ati o n of 1 8 U. S. C. 

§ § 2 2 6 1 A( 2)( A) a n d 2 2 6 1( b)( 1) ( C o u nt T w o); m ur d er of Bri a n T h o m ps o n t hr o u g h us e of a

fir e ar m d uri n g a n d i n r el ati o n t o t h e st al ki n g cri m es c h ar g e d i n C o u nts O n e a n d T w o, i n vi ol ati o n 

of  1 8 U. S. C. § 9 2 4(j) ( C o u nt T hr e e); a n d us e of  a fir e ar m, w hi c h w as br a n dis h e d, dis c h ar g e d, 

a n d e q ui p p e d wit h a sil e n c er, d uri n g a n d i n r el ati o n t o t h e st al ki n g cri m es c h ar g e d i n C o u nts O n e 

a n d T w o, i n vi ol ati o n of 1 8 U. S. C. § § 9 2 4( c)( 1)( A)(i), (ii), (iii) a n d ( c)( 1)( B)(ii) ( C o u nt F o ur).  

D kt. N o. 2 1.  T h e cri m es c h ar g e d i n C o u nts T hr e e a n d F o ur r e q uir e t h at t h e st al ki n g cri m es i n 

C o u nts O n e a n d T w o m e et t h e f e d er al st at ut or y d efi niti o n of a “ cri m e of vi ol e n c e ” as a m att er of 

l a w.  T h e D ef e n d a nt h as m o v e d t o dis miss C o u nts T hr e e a n d F o ur o n t h e gr o u n d t h at t his 

r e q uir e m e nt is n ot s atisfi e d.  F or t h e r e as o ns s et f ort h b el o w, t h e m oti o n is G R A N T E D.   

T his c as e will pr o c e e d t o tri al o n C o u nts O n e a n d T w o, w hi c h c h ar g e t h e D ef e n d a nt wit h 

c a usi n g Bri a n T h o m ps o n’s d e at h u n d er t w o f e d e r al st al ki n g l a ws.  T h e p ot e nti al m a xi m u m 

p u nis h m e nt f or e a c h of t h os e off e ns es is lif e i n pris o n wit h o ut p a r ol e.  C o u nt T hr e e is a c a pit al-
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eli gi bl e off e ns e, o n w hi c h t h e G o v er n m e nt fil e d a n oti c e of i nt e nt  t o s e e k t h e d e at h p e n alt y.  

C o ns e q u e ntl y, t h e c hi ef pr a cti c al eff e ct of t h e l e g al i nfir miti e s of C o u nts T hr e e a n d F o ur, a n d 

t his C o urt’s d e cisi o n t h at t h e y m ust b e dis miss e d, is s ol el y t o f or e cl os e t h e d e at h p e n alt y as a n 

a v ail a bl e p u nis h m e nt t o b e c o nsi d er e d b y t h e j ur y t h at will ot h er wis e d et er mi n e, at tri al, w h et h er 

t o c o n vi ct t h e D ef e n d a nt f or c a usi n g Bri a n T h o m ps o n’s d e at h.   

I N T R O D U C TI O N 

T h e q u esti o n b ef or e t h e C o urt is w h et h er, u n d e r t h e r el e v a nt st at ut es a n d S u pr e m e C o urt 

pr e c e d e nt, t h e cri m es c h ar g e d i n C o u nts O n e a n d T w o ar e “ cri m es of vi ol e n c e. ”  T h e C o urt 

w o ul d b e r e miss n ot t o n ot e at t h e o uts et t h e a p p ar e nt a bs ur dit y of  t h e i n q uir y.  T h e D ef e n d a nt is 

c h ar g e d wit h s el e cti n g a str a n g er t o b e kill e d  b as e d o n his e m pl o y m e nt; c ar ef ull y pl a n ni n g t h e 

killi n g, i n cl u di n g i d e ntif yi n g w h er e a n d w h e n t h e s el e ct e d vi cti m w o ul d b e m ost v ul n er a bl e; 

tr a v eli n g a cr oss m ulti pl e st at es t o c arr y o ut t h at killi n g; an d t h e n g u n ni n g t h e vi cti m d o w n o n a 

p u bli c str e et i n mi dt o w n M a n h att a n, us i n g a h a n d g u n e q ui p p e d wit h a sil e n c er.1   N o o n e c o ul d 

s eri o usl y q u esti o n t h at t his is vi ol e nt cri mi n al c o n d u ct.  A n d y et, o v er t h e c o urs e of t h e l ast t w o 

d e c a d es or s o, t h e S u pr e m e C o urt h as e m b ar k e d u p o n a l e g al j o ur n e y, e x pl ai n e d h er ei n, t h at n o w 

r e q uir es l o w er c o urts t o e n g a g e i n a n a n al ysis t ot all y di v or c e d fr o m t h e c o n d u ct at iss u e a n d 

c e nt er e d o n t h e h y p ot h eti c all y  l e ast s eri o us c o n d u ct t h at t h e c har g e d cri m e c o ul d p ossi bl y c o v er. 

T his is t y pi c all y s h ort h a n d e d as t h e “ c at e g ori c al  a p pr o a c h. ”  W h at e v er t h e m erits of t h at 

a p pr o a c h i n c o nt e xts t h at r e q uir e t h e ass ess m e nt of p ast st at e cr i mi n al c o n vi cti o ns (e. g. , t h e 

r e m o v al crit eri a i n t h e I m mi gr ati o n a n d N ati o n alit y A ct or t h e s e nt e n ci n g e n h a n c e m e nts i n t h e 

Ar m e d C ar e er Cri mi n al A ct), it  h as pr o v e n a p o or fit f or S e cti o n 9 2 4( c) a n d 9 2 4(j), w h er e t h e 

 
1  Of c o urs e, t h es e c h ar g e s r e m ai n t o b e pr o v e n at tri al.  I n a n y e v e nt, n eit h er t h e s eri o us n ess of t h e 

c h ar g es n or t h e str e n gt h of t h e e vi d e n c e ar e l e g all y r e l e v a nt t o r es ol vi n g t h e pr es e nt m oti o n, as e x pl ai n e d 
f urt h er b el o w. 
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d ef e n d a nt’s all e g e d c o n d u ct is e n c o m p ass e d wit hi n t h e i n di ct m e nt a n d f ull f a ct-fi n di n g ( w h et h er 

b y a j ur y or b y t h e c o urt) c a n o c c ur, wit h pr o c e d ur al pr ot e cti o ns f or t h e d ef e n d a nt.  It h as 

pr o d u c e d q u esti o n a bl e r es ults t h at d ef y c o m m o n s e ns e, s e e, e. g. , U nit e d St at es v. L u n g’ a h o, 7 2 

F. 4t h 8 4 5, 8 4 7, 8 5 1 ( 8t h Cir. 2 0 2 3) ( ars o n is n ot a “ cri m e of vi ol e n c e ” u n d er S e cti o n 9 2 4( c))  2; 

U nit e d St at es v. W al k er , 9 3 4 F. 3 d 3 7 5, 3 7 9 ( 4t h Cir. 2 0 1 9) ( ki d n a p pi n g is n ot a “ cri m e of 

vi ol e n c e ”), a n d, e q u all y i m p ort a n tl y, h as pr o v e n i n cr e asi n gl y diffi cult f or l o w er c o urts t o a p pl y 

wit h a n y c o nfi d e n c e or c o nsist e n c y.   T h es e ar e n ot n e w o bs er v ati o ns.  S e e, e. g. , U nit e d St at es v. 

T a yl or , 5 9 6 U. S. 8 4 5, 8 6 3 – 7 2 ( 2 0 2 2) ( T h o m as, J., diss e nti n g) ( d e cr yi n g t h e c urr e nt st at e of t h e 

S u pr e m e C o urt’s c at e g ori c al a p pr o a c h j uris pr u d e n c e a n d ur gi n g a r e vi v al of t h e r esi d u al cl a us e 

or a r et ur n t o a c o nstit uti o n all y- p er mitt e d c o n d u ct- b as e d a n al ysis). 

H o w e v er, r e g ar dl ess of its o w n vi e ws, a di stri ct c o urt is d ut y - b o u n d t o f oll o w bi n di n g 

S u pr e m e C o urt pr e c e d e nt.  T h e a n al ysis c o nt ai n e d i n t h e b al a n c e of t his O pi ni o n m a y stri k e t h e 

a v er a g e p ers o n — a n d i n d e e d m a n y l a w y ers a n d j u d g es — as t ort ur e d a n d str a n g e, a n d t h e r es ult 

m a y s e e m c o ntr ar y t o o ur i nt uit i o ns a b o ut t h e cri mi n al l a w.  B ut it r e pr es e nts t h e C o urt’s 

c o m mitt e d eff ort t o f ait hf ull y a p pl y t h e di ct at es of  t h e S u pr e m e C o urt t o t h e c h ar g es i n t his c as e.  

T h e l a w m ust b e t h e C o urt’s o nl y c o n c er n. 

I n t his c as e, C o u nt T hr e e is c h ar g e d u n d er o n e of t h e f e w m ur d er stat ut es a v ail a bl e u n d er 

f e d er al l a w: 1 8 U. S. C. § 9 2 4(j).3   T h at st at ut e r e q uir es t h e G o v er n m e nt t o pr o v e b e y o n d a 

 
2  U nl ess ot h er wis e i n di c at e d, c as e q u ot ati o ns o mit all i nt er n al cit ati o ns, q u ot ati o n m ar ks, 

f o ot n ot es, a n d o missi o ns, a n d a d o pt alt er ati o ns. 

3  M ost m ur d ers ar e c h ar g e d u n d er st at e l a w, i n st ate c o urts.  F e d er al pr os e c u t ors, a n d t h us f e d er al 
c o urts, h a v e j uris di cti o n o nl y o v er t h os e m ur d ers t h at c a n b e c h ar g e d u n d er a h a n df ul of f e d er al cri mi n al 
st at ut es cr e at e d b y C o n gr ess.  S e cti o n 9 2 4(j), m ur d er t hr o u g h us e of a fir e ar m w hil e e n g a g e d i n a n ot h er 
s p e cifi e d t y p e of f e d er al cri m e, is o n e s u c h st at ut e.   C o u nt F o ur c h ar g es a r el at e d st at ut or y s u bs e cti o n, 
S e cti o n 9 2 4( c), w hi c h cri mi n ali z es t h e us e, c arr yi n g, a n d p oss essi o n of a fir e ar m d uri n g o n e of t h os e 
f e d er al cri m es, b ut st o ps s h ort of m ur d er.  T h e a n al ysis i n t his O pi ni o n as t o C o u nt T hr e e a p pli es e q u all y 
t o C o u nt F o ur, e v e n t h o u g h t h e l att er d o es n ot c h ar g e m ur d er. 
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r e as o n a bl e d o u bt t h at t h e c h ar g e d m ur d er w as c om mitt e d “ d uri n g a n d i n r e l ati o n t o ” a diff er e nt 

f e d er al cri m e, a n d t h at diff er e nt f e d er al cri m e m ust b e a “ cri m e of vi ol e n c e. ”  1 8 U. S. C. 

§ 9 2 4( c).  “ Cri m e of vi ol e n c e ” is d efi n e d u n d er f e d er a l l a w as a cri m e t h at “ h as as a n el e m e nt t h e 

us e, att e m pt e d us e, or t hr e at e n e d us e of p h ysi c al f or c e a g ai nst t h e p ers o n or pr o p ert y of a n ot h er. ”  

1 8 U. S. C. § 9 2 4( c)( 3)( A).  H er e, t h e s p e cifi c all y all e g e d pr e di c ate “ cri m es of vi ol e n c e ” ar e t h e 

st al ki n g cri m es c h ar g e d i n C o u nts O n e a n d T w o.   

I n his m oti o n t o dis miss Co u nts T hr e e a n d F o ur, t h e D ef e n d a nt ar g u es t h at (i) t h e 

q u esti o n of w h et h er t h e st al ki n g cri m es i n C o u n ts O n e a n d T w o ar e “ cri m es of vi ol e n c e ” as a 

m att er of l a w m ust b e a n al y z e d usi n g t h e “ c a t e g ori c al a p pr o a c h ”; (ii) S e cti o n 2 2 6 1 A is n ot 

“ di visi bl e ” i nt o s e p ar at e cri mi n al u nits a n d a c c or di n gl y t h e “ m o difi e d c at e g ori c al a p pr o a c h ” d o es 

n ot a p pl y; (iii) e v e n if t h e “ m o difi e d c at e g ori c al a p pr o a c h ” di d a p pl y, n eit h er S e cti o n 

2 2 6 1 A( 1)( A) n or 2 2 6 1 A( 2)( A) r e q uir es t h e G o v er n m e nt t o pr o v e, as a n el e m e nt, t h e us e, 

att e m pt e d us e, or t hr e at e n e d us e of p h ysi c al f or c e; a n d (i v) b e c a us e t h e st al ki n g st at ut es 

e n c o m p ass t hr e ats t o s elf- h ar m (s o l o n g as t h e p er p etr at or is a f a mil y m e m b er or i nti m at e p art n er 

of t h e st al ki n g vi cti m), t h e y d o n ot n e c ess aril y r e q uir e usi n g f or c e “ a g ai nst t h e p ers o n of 

a n ot h er ” as r e q uir e d b y t h e d efi ni ti o n of “ cri m e of vi ol e n c e. ”  D kt. N o. 5 9- 2 ( “ M ot. ”) at 5 – 1 8.  

I n r es p o ns e, t h e G o v er n m e nt (i) a gr e es t h at, f or C o u nts T hr e e a n d F o ur t o st a n d, C o u nts O n e a n d 

T w o m ust m e et t h e st at ut or y d efi ni ti o n of “ cri m es of vi ol e n c e ”; (ii) a gr e es t h at t h e c at e g ori c al 

a p pr o a c h t o t h at i n q uir y is m a n d at e d b y S u pr e m e C o urt pr e c e d e nt; (iii) c o nt e n ds t h at, at a 

mi ni m u m, S e cti o n 2 2 6 1 A is di visi bl e i nt o f o ur  disti n ct cri mi n al u nits ( 2 2 6 1 A( 1)( A), 

2 2 6 1 A( 1)( B), 2 2 6 1 A( 2)( A), a n d 2 2 6 1 A( 2)( B)), a n d t h us t h e “ m o difi e d c at e g ori c al a p pr o a c h ” 

m ust b e us e d t o a n al y z e o nl y t h e s p e cifi c cri m es c h ar g e d h er e ( w hi c h ar e 2 2 6 1 A( 1)( A) a n d 

2 2 6 1 A( 2)( A), c o m bi n e d wit h t h e p e n alt y pr o visi o n i n 2 2 6 1( b)); (i v) ar g u es t h at b ot h of t h os e 
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cri m es r e q uir e t h e G o v er n m e nt t o pr o v e b e y o n d a r e as o n a bl e d o u bt t h at a d ef e n d a nt us e d, 

att e m pt e d t o us e, or t h r e at e n e d t o us e p h ysi c al f or c e a g ai nst t h e p ers o n of a n ot h er; ( v) t o s u p p ort 

t h at ar g u m e nt, t h at t h e C o urt s h o ul d r e a d a m e ns r e a  of at l e ast k n o wl e d g e i nt o t h e k e y el e m e nt 

of t h e st at ut e; a n d ( vi) t h at t h e st at ut e c a n n ot b e r e a d  t o i n cl u d e s elf- h ar m.  D kt. N o. 7 1 ( “ O p p. ”) 

at 5 9 – 6 0, 6 5, 7 4, 8 0, 8 2. 

E a c h of t h es e ar g u m e nts is a n al y z e d at l e n gt h  b el o w, b ut, i n s u m, t h e C o urt fi n ds (i) t h at 

t h e st al ki n g st at ut e is di visi bl e i nt o f o ur disti n ct cri m es; (ii) t h at a c c or di n gl y t h e “ m o difi e d 

c at e g ori c al a p pr o a c h ” m ust b e us e d; (iii) t h at n e it h er of t h e c h ar g e d st alki n g cri m es n e c ess aril y 

r e q uir es t h e G o v er n m e nt t o pr o v e us e of f or c e as t h e S u pr e m e C o ur t h as d efi n e d it, i n l ar g e p art 

b e c a us e t h e o nl y el e m e nt t h at c o ul d p ot e nti all y s atisf y t h at st a n d a r d c a n b e c o m mitt e d r e c kl essl y, 

w hi c h d o es n ot m e et t h e st a n d ar d; (i v) t h e p e n alt y el e m e nt of “ d e at h r es u lti n g ” d o es n ot c h a n g e 

t h e a n al ysis b e c a us e it li k e wis e d o es n ot r e q uir e t h e n e c ess ar y m e ns r e a ; a n d, fi n all y, ( v) i n t h e 

alt er n ati v e, t h e p erti n e nt el e m e nt c a n b e s atisfi e d t hr o u g h t hr e ats of s elf- h ar m a n d t h us t h e 

r e q uir e m e nt t h at t h e “ us e of p h ysi c al f or c e ” b e “ a g ai nst t h e p ers o n of a n ot h er ” is n ot m et.  F or all 

of t h es e r e as o ns, t h e st al ki n g off e ns es c h ar g e d i n C o u nts O n e a n d T w o ar e n ot “ cri m es of 

vi ol e n c e ” as a m att er of l a w, a n d C o u nts T hr e e a n d F o ur m ust b e dis miss e d. 

DI S C U S SI O N 

I. L E G A L S T A N D A R D O N A M O TI O N T O DI S MI S S 

“ Si n c e f e d er al cri m es ar e s ol el y cr e at ur es of st at ut e, ” a d ef e n d a nt m a y m o v e t o dis miss 

a n y c o u nt i n a n i n di ct m e nt “ o n t h e gr o u n d t h at it f ails t o all e g e a cri m e wit hi n t h e t er ms of t h e 

a p pli c a bl e st at ut e. ”  U nit e d St at es v. Al e y ni k o v , 6 7 6 F. 3 d 7 1, 7 5 – 7 6 ( 2 d Cir. 2 0 1 2); s e e als o F e d. 

R. Cri m. P. 1 2( b)( 3)( B)( v).  A pr etri al m oti o n t o dis miss g e n er all y m a y n ot r es ol v e q u esti o ns 

a b o ut t h e s uffi ci e n c y of t h e G o v e r n m e nt’s e vi d e n c e, a n d a c o urt m ust ass u m e t h at t h e all e g ati o ns 
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i n t h e i n di ct m e nt ar e tr u e.  S e e U nit e d St at es v. B e nj a mi n , 9 5 F. 4t h 6 0, 6 4 ( 2 d Cir. 2 0 2 4); U nit e d 

St at es v. S a m ps o n , 8 9 8 F. 3 d 2 7 0, 2 7 8 – 7 9 ( 2 d Cir. 2 0 1 8).  B ut w h er e a d ef e n d a nt m o v es t o 

dis miss a n i n di ct m e nt “s ol el y u p o n a n iss u e of l a w, a n d n ot f a ct, ”  a c o urt m a y r es ol v e t h e l e g al 

dis p ut e b ef or e tri al.  U nit e d St at es v. G e or g e , 2 2 3 F. S u p p. 3 d 1 5 9, 1 6 3 ( S. D. N. Y. 2 0 1 6).   

T h e D ef e n d a nt’s M oti o n r ais es a p ur el y l e g al dis p ut e as t o w h et h er eit h er C o u nt O n e or 

C o u nt T w o s atisfi es t h e st at ut or y d efi niti o n of “ cri m es of vi ol e n c e, ” s u c h t h at t h e y c a n, as a 

m att er of l a w, s er v e as t h e pr e di c at e off e ns e f or C o u nts T hr e e a n d F o ur.  S e e Al e y ni k o v , 6 7 6 F. 3 d 

at 7 6 ( “ T h e s uffi ci e n c y of a n i n di ct m e nt a n d t h e i nt er pr et ati o n of a f e d er al st at ut e ar e b ot h 

m att ers of l a w . . . . ”). 

II. W H A T I S A “ C RI M E O F VI O L E N C E ” ? 

A.  T h e St at ut o r y S c h e m e 

C o u nts T hr e e a n d F o ur ar e b ot h c h ar g e d u n d er S e cti o n 9 2 4 of t h e f e d er al cri mi n al c o d e, 

w hi c h s ets f ort h v ari o us l a ws t h at  cri mi n ali z e us e of fir e ar ms i n c o n n e cti o n wit h a n ot h er f e d er al 

cri m e t h at is a “ cri m e of vi ol e n c e. ” 4   C o u nt F o ur is c h ar g e d u n d er S e cti o n 9 2 4( c), w hi c h 

cri mi n ali z es t h e us e, c arr yi n g, or p oss essi o n of a fir e ar m d uri n g a n d i n r el ati o n t o a n y f e d er al 

cri m e of vi ol e n c e, a n d c o nt ai ns es c al ati n g p e n alti es if t h e fir e ar m is br a n dis h e d or dis c h ar g e d.  

S e e  1 8 U. S. C. § 9 2 4( c)( 1)( A).  C o u nt T hr e e is c har g e d u n d er S e cti o n 9 2 4(j) , w hi c h cri mi n ali z es 

c a usi n g t h e d e at h of a p ers o n t hr o u g h t h e us e of a fir e ar m i n t h e c o urs e of vi ol ati n g S e cti o n 

9 2 4( c), a n d c o nt ai ns es c al ati n g p e n alti es if t h e r es ulti n g d e at h w o ul d c o nstit ut e m ur d er u n d er 

f e d er al l a w, i n w hi c h c as e t h e p e n alt y c a n i n clu d e a n y p u nis h m e nt u p t o lif e i m pris o n m e nt or 

d e at h.  I d. § 9 2 4(j).   I n ot h er w or ds,  b ot h C o u nt T hr e e a n d C o u nt F o ur d e p e n d b y st at ut e o n t h e 

 
4  A “ dr u g tr affi c ki n g cri m e ” m a y als o s er v e as a S e cti o n 9 2 4( c) pr e di c at e i nst e a d of a cri m e of 

vi ol e n c e, s e e 1 8 U. S. C. § 9 2 4( c)( 1)( A), b ut t h at pr o visi o n is  n ot r el e v a nt h er e b e c a us e t h e G o v er n m e nt 
r eli es o nl y o n p ur p ort e d cri m es of vi ol e n c e. 
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c o m missi o n of a n u n d erl yi n g “ cri m e of vi ol e n c e ” t h at is i n d e p e n d e ntl y c o g ni z a bl e u n d er f e d er al 

l a w a n d t h at t h e G o v er n m e nt m ust pr o v e b e y o n d a r e as o n a bl e d o u bt, as a n el e m e nt of t h e 

S e cti o n 9 2 4 off e ns e. 

S e cti o n 9 2 4( c) d efi n es “ cri m e of vi ol e n c e ” as a n “ off e ns e t h at is a f el o n y ” a n d “ h as as a n 

el e m e nt t h e us e, att e m pt e d us e, or t hr e at e n e d us e of p h ysi c al  f or c e a g ai nst t h e p ers o n or pr o p ert y 

of a n ot h er. ”  I d. § 9 2 4( c)( 3)( A). 5   P ut diff er e ntl y, cri m es of viol e n c e u n d er S e cti o n 9 2 4 m ust b e 

f el o ni es t h at b y d efi niti o n i n v ol v e f or c e.6   Alt h o u g h t h e st at ut or y l a n g u a g e d o es n ot d efi n e 

“ p h ysi c al f or c e, ” t h e S u pr e m e C o ur t h as h el d t h at it m e a ns “ vi ol e nt f or c e —t h at is, f or c e c a p a bl e 

of c a usi n g p h ysi c al p ai n or i nj ur y t o a n ot h er p ers o n. ”  J o h ns o n v. U nit e d St at es , 5 5 9 U. S. 1 3 3, 

1 4 0 ( 2 0 1 0). 7   T his f or c e c a n b e dir e ct or i n dir e ct.  S e e D elli g atti v. U nit e d St at es , 6 0 4 U. S. 4 2 3, 

 
5  T h e st at ut or y l a n g u a g e p ass e d b y C o n gr ess al s o i ncl u d es a n alt er n ati v e d efi niti o n of “ cri m e of 

vi ol e n c e, ” c o m m o nl y r ef err e d t o as t h e “r esi d u al cl a us e , ” t h at i n cl u d e d a n y f el o n y t h at “ b y its n at ur e, 
i n v ol v es a s u bst a nti al ris k t h at p h ysi c al f or c e a g ai nst t h e p ers o n or pr o p ert y of a n ot h er m a y b e us e d i n t h e 
c o urs e of c o m mitti n g t h e off e ns e. ”  1 8 U. S. C. § 9 2 4( c )( 3)( B).  I n 2 0 1 9, t h e S u pr e m e C o urt h el d t h at t h e 
r esi d u al cl a us e w as u n c o nstit uti o n all y v a g u e.  S e e U nit e d St at es v. D a vis , 5 8 8 U. S. 4 4 5, 4 7 0 ( 2 0 1 9).  As a 
r es ult, a n off e ns e n o w q u alifi es as a cri m e of vi ol e n c e u n d er S e cti o n 9 2 4 o nl y if it s atisfi es t h e first 
d efi niti o n, c o m m o nl y r ef err e d t o as t h e “ el e m e nts cl a u s e. ” 

6  F or si m pli cit y, w h e n r ef erri n g t o S e cti o n 9 2 4( c)’s f or c e r e q uir e m e nt, t h e C o urt will a b br e vi at e 
t h e p hr as e “ us e, att e m pt e d us e, or t hr e at e n e d us e of p h ysi c al f or c e a g ai nst t h e p ers o n or pr o p ert y of 
a n ot h er ” t o “ us e of f or c e ” or si m pl y “f or c e ” i n c o nt e xts w h er e t h e disti n cti o ns b et w e e n diff er e nt as p e cts 
of “f or c e ” ar e n ot r el e v a nt.  I n ot h er c o nt e xts, t h e a d diti o n al w or ds will pr o v e cr u ci al.  A c as e mi g ht 
hi n g e, f or e x a m pl e, o n w h at c o nstit ut es a t hr e at of f or c e, w h at disti n g uis h es p h ysi c al f or c e fr o m n o n-
p h ysi c al f or c e, or w h at est a blis h es t h at a us er of f o r c e h as s p e cifi c all y t ar g et e d t h e p ers o n or pr o p ert y of 
a n ot h er.  T h e C o urt will a d dr ess s u c h q u esti o ns, w h er e r el e v a nt, i n t h e c o urs e of its a n al ysis. 

7  T h e b o d y of l a w r el e v a nt t o S e cti o n 9 2 4( c)’s “ cri m e of vi ol e n c e ” d efi niti o n als o i n cl u d es c as es 
i nt er pr eti n g si mil ar pr o visi o ns i n ot h er st at ut es.  F or e x a m pl e, S e cti o n 1 6 pr o vi d es a n e arl y i d e nti c al 
d efi niti o n of “ cri m e of vi ol e n c e, ” s e e 1 8 U. S. C. § 1 6( b), a n d is dir e ctl y r el e v a nt t o a s e cti o n of t h e 
I m mi gr ati o n a n d N ati o n alit y A ct, w hi c h all o ws d e p ort ati o n of ali e ns w h o c o m mit cri m es of vi ol e n c e.  
S e e, e. g., S essi o ns v. Di m a y a , 5 8 4 U. S. 1 4 8, 1 5 3 ( 2 0 1 8).  S e cti o n 9 2 4( e), c o m m o nl y k n o w n as t h e Ar m e d 
C ar e er Cri mi n al A ct ( “ A C C A ”), us es si mil ar t er ms t o  d efi n e “ vi ol e nt f el o n y. ”  1 8 U. S. C. § 9 2 4( e).  
A C C A m a n d at es a 1 5- y e ar m a n d at or y pris o n s e nt e n c e w h e n a p ers o n c o n vi ct e d of ill e g all y p oss essi n g a 
fir e ar m h as t hr e e or m or e pri or vi ol e nt f el o n y c o n vi cti o ns, w hi c h h as l e d t o a pl et h or a of c as es d e ci di n g 
w h et h er a d ef e n d a nt’s pri or c o n vi cti o ns q u alif y as a “ vi ol e nt f el o n y. ”  S e e, e. g. , B or d e n v. U nit e d St at es, 
5 9 3 U. S. 4 2 0, 4 2 4 ( 2 0 2 1).  T h e S u pr e m e C o urt h as n ot e d t h e s u bst a nti al si mil ariti es a m o n g t h es e st at ut es, 
a n d it c o m m o nl y b orr o ws its a n al ysis of o n e  d efi niti o n w h e n i nt er pr eti n g a n ot h er.  S e e, e. g. , T a yl or, 5 9 6 
U. S. at  8 5 0 ( citi n g c as es i nt er pr eti n g A C C A a n d S e cti o n 1 6 a n d h ol di n g t h at t h e d efi niti o n i n S e cti o n 
9 2 4( c) d e m a n ds a si mil ar i n q uir y); D a vis , 5 8 8 U. S. at 4 5 9 ( o pi ni n g t h at c o nstr ui n g t h e “ virt u all y 
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4 3 0 ( 2 0 2 5).  I n a d diti o n, S u pr e m e C o urt c as ela w r e q uir es t h at t h e el e m e n t t h at s atisfi es “ us e of 

f or c e ” m ust b e c o m mitt e d wit h a m e nt al st at e t h at is gr e at er t h a n r e c kl ess n ess.  B or d e n v. U nit e d 

St at es , 5 9 3 U. S. 4 2 0, 4 3 2 – 3 4 ( 2 0 2 1). 

B.  T h e “ C at e g o ri c al A p p r o a c h ” a n d t h e “ M o difi e d C at e g o ri c al A p p r o a c h ” 

1.  T h e C at e g o ri c al A p p r o a c h 

“‘ T o d et er mi n e w h et h er a n off e ns e is a cri m e of vi ol e n c e’ u n d er t h e el e m e nts cl a us e, 

c o urts e m pl o y w h at h as c o m e t o b e k n o w n as t h e ‘ c at e g ori c al a p pr o a c h.’ ”  U nit e d St at es v. 

P ast or e , 8 3 F. 4t h 1 1 3, 1 1 8 ( 2 d Cir. 2 0 2 3) ( q u oti n g Hill , 8 9 0 F. 3 d at 5 5), aff’ d s u b n o m., 

D elli g atti , 6 0 4 U. S. at 4 2 3.  T his i n q uir y d o es n ot ask w h et h er t h e p arti c ul ar d ef e n d a nt us e d 

f or c e or vi ol e n c e i n c o m mitti n g t h e s p e cifi c cri m e h e is c h ar g e d wit h.  I n d e e d, s u c h a n i n q uir y is 

e x pr essl y pr e cl u d e d, a n d t h e r e al-lif e f a cts of a p arti c ul ar c as e m ust b e i g n or e d.  T a yl or , 5 9 6 U. S. 

at 8 5 0.  R at h er, t h e “ o nl y r el e v a nt q u esti o n is w h et h er t h e f e d er al f el o n y at iss u e al w a ys  r e q uir es 

t h e g o v er n m e nt t o pr o v e — b e y o n d a r e as o n a bl e d o u bt, as a n el e m e nt of its c as e —t h e us e, 

att e m pt e d us e, or t hr e at e n e d us e of f or c e. ”  I d. ( e m p h asis a d d e d).   

T h e r ati o n al e b e hi n d t h e c at e g ori c al  a p pr o a c h is n ot e x a ctl y i nt uiti v e.  It b e gi ns wit h t h e 

S u pr e m e C o urt’s h ol di n g t h at “ off e ns e ” as us e d i n S e cti o n 9 2 4( c) h as o nl y its a bstr a ct m e a ni n g, 

m e a ni n g it r ef ers t o a “ g e n eri c cri m e. ”  S e e D a vis , 5 8 8 U. S. at 4 5 6 – 5 9.  S o w h e n S e cti o n 

9 2 4( c)( 3)( A) st at es t h at “t h e t er m  ‘ cri m e of vi ol e n c e’ m e a ns a n off e ns e t h at is a f el o n y a n d h as 

as a n el e m e nt t h e us e, att e m pt e d us e, or t hr e at e n e d us e of p h ysi c al f or c e a g ai nst t h e p ers o n or 

pr o p ert y of a n ot h er, ” it d o es n ot c all f or a n e x a mi n ati o n of “t h e s p e cifi c a cts i n w hi c h a n 

 
i d e nti c al ” d efi niti o ns of S e cti o ns 1 6 a n d 9 2 4( c) diff er entl y “ w o ul d m a k e a h as h of t h e f e d er al cri mi n al 
c o d e ”).  A c c or di n gl y, c o urts i n t h e S e c o n d Ci r c uit l o o k t o c as es i nt er pr etin g t h es e “si mil arl y w or d e d ” 
st at ut es w h e n a n al y zi n g c as es u n d er S e cti o n 9 2 4( c).  U nit e d St at es v. E v a ns , 9 2 4 F. 3 d 2 1, 2 9 n. 4 ( 2 d Cir. 
2 0 1 9) ( q u oti n g U nit e d St at es v. Hill , 8 9 0 F. 3 d 5 1, 5 6 ( 2 d Cir. 2 0 1 8)). 
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off e n d er e n g a g e d o n a s p e cifi c o c c asi o n. ”  I d. at 4 5 6 ( q u oti n g Nij h a w a n v. H ol d er , 5 5 7 U. S. 2 9, 

3 3 – 3 4 ( 2 0 0 9)).  I nst e a d, t h e i n q uir y is li mit e d t o w h et h er a n off en d er h as b e e n c h ar g e d wit h a 

cri m e t h at, as d efi n e d i n g e n er a l f or all p ossi bl e c as es, i n h er e ntl y m e ets t h e f or c e r e q uir e m e nt, 

s u c h t h at t h e g o v er n m e nt m ust al w a ys pr o v e, b e y o n d a r e as o n a bl e d o u bt, as a n el e m e nt of its 

c as e, t h at f or c e w as us e d, att e m pt e d, or t hr e at e n e d. 

A c o urt u n d ert a ki n g t h e c at e g or i c al a p pr o a c h m ust “i d e ntif y t h e mi ni m u m cri mi n al 

c o n d u ct n e c ess ar y ” t o m e et t h e el e m e nts of a p ar ti c ul ar off e ns e a n d t h e n e v al u at e w h et h er t h at 

l e ast-s eri o us h y p ot h eti c al c o n d u ct — n ot t h e d ef e n d a nt’s a ct u al c o n d u ct — n e c ess aril y i n v ol v es 

f or c e.  P ast or e , 8 3 F. 4t h at 1 1 8.  At ti m es t h e i n q uir y is r el ati v el y str ai g htf or w ar d, b e c a us e t h e 

st at ut or y d efi niti o n of t h e cri m e i n q u esti o n c o nt ai ns w or ds t h at o n t h eir f a c e h a v e a n e q ui v al e nt 

m e a ni n g t o “ us e of p h ysi c al f o r c e a g ai nst a n ot h er ”.  M or e c om m o nl y, t h e pr o c ess r es e m bl es a 

s ort of str ess t est, w h er e t h e t a s k is t o pr o b e t h e b o u n d ari es of t h e off e ns e t o fi n d e x a m pl es of 

c o n d u ct t h at mi g ht f ail t h e d efi niti o n of “ cri m e  of vi ol e n c e ” b ut n o n et h el ess s atisf y all of t h e 

el e m e nts of t h e off e ns e.  If t his  i n q uir y r e v e als t h at t h e off e ns e c o ul d, i n at l e ast o n e c o n c ei v a bl e 

f a ct u al s c e n ari o, b e c o m mitt e d wit h o ut f or c e, t h e n t h e off e ns e is n ot a cri m e of vi ol e n c e i n a n y 

c as e, r e g ar dl ess of h o w o b vi o usl y vi ol e nt a p a rti c ul ar d ef e n d a nt’s all e g e d c o n d u ct m a y b e, 

b e c a us e t h e g o v er n m e nt c o ul d pr o v e t h at h y p ot h eti c al c as e t o a j ur y  a n d s e c ur e a v ali d 

c o n vi cti o n wit h o ut h a vi n g pr o v e d t h at t h at h y p ot h eti c al d ef e n d a nt us e d f or c e.  D elli g atti , 6 0 4 

U. S. at 4 2 6; i d. at 4 5 5 ( G ors u c h, J., diss e nti n g).   

2.  T h e M o difi e d C at e g o ri c al A p p r o a c h 

S o m e cri m es c a n b e c o m mitt e d i n m ulti pl e w a ys.  F or e x a m pl e, t h e f e d er al ki d n a p pi n g 

st at ut e c a n b e vi ol at e d b y s ei zi n g, c o nfi ni n g, i n v ei gli n g, d e c o yi n g, a b d u c ti n g, or c arr yi n g a w a y 

a n d h ol di n g a p ers o n f or r a ns o m.  1 8 U. S. C. § 1 2 0 1( a).  T h e c at e g or i c al a p pr o a c h d e m a n ds t h at a 

c o urt c o n d u ct t h e cri m e of vi ol e n c e i n q uir y usi n g t h e l e ast s eri o us or l e ast vi ol e nt w a y of 
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c o m mitti n g t h e cri m e —t h e  mi ni m u m c o n d u ct n e c ess ar y t o b e c o n vi ct e d.  U nit e d St at es v. J o n es , 

8 7 8 F. 3 d 1 0, 1 7 ( 2 d Cir. 2 0 1 7) ( a c o urt m ust “l o o k t o  ‘t h e l e ast of t h e a cts’ pr os cri b e d b y t h e 

st at ut e ”) ( q u oti n g J o h ns o n , 5 5 9 U. S. at 1 3 7).  C o n d u cti n g t his i n q uir y is e asi est w h e n a 

d ef e n d a nt is c h ar g e d u n d er a st at ut e t h at cl e arl y  d efi n es a si n gl e cri m e b as e d o n o n e “i n di visi bl e ” 

s et of el e m e nts.  M at his v. U nit e d St at es , 5 7 9 U. S. 5 0 0, 5 0 4 – 0 5 ( 2 0 1 6).  S o m eti m es, h o w e v er, a 

“st at ut e s ets o ut o n e or m or e el e m e nts of t h e off e ns e i n t h e alt er n ati v e, ” eff e cti v el y d efi ni n g 

m ulti pl e s e p ar at e cri m es —s o m e of w hi c h mi g ht s atisf y t h e cri m e of vi ol e n c e d efi niti o n, a n d 

s o m e of w hi c h mi g ht n ot.  D es c a m ps v. U nit e d St at es , 5 7 0 U. S. 2 5 4, 2 5 7 ( 2 0 1 3).  F or e x a m pl e, a 

b att er y st at ut e mi g ht c o nt ai n o n e p art t h at c o v ers  m er e u n w a nt e d t o u c hi n g a n d a n ot h er p art t h at 

c o v ers t h e i nt e nti o n al i nfli cti o n of  b o dil y h ar m.  E v e n w h er e t h e m or e s eri o us of t h e t w o o pti o ns 

is t h e b asis f or a d ef e n d a nt’s c h ar g e, u n d er t h e c at e g ori c al a p pr o a c h t h e off e ns e mi g ht f ail 

b e c a us e it c o ul d  b e c o m mitt e d u n d er t h e l ess s eri o us o p ti o n.  If a st at ut e wit h m ulti pl e 

alt er n ati v es is “ di visi bl e ” i nt o, i n eff e ct, s e p ar at e cri m es, a c o urt m a y e m pl o y t h e “ m o difi e d 

c at e g ori c al a p pr o a c h ” t o d et er mi n e w h et h er it m a y disr e g ar d t h e u n c h ar g e d alt er n ati v e 

f or m ul ati o ns of t h e st at ut or y cri m e.  M at his , 5 7 9 U. S. at 5 0 5 – 0 6, 5 1 3.   

W h er e as t h e c at e g ori c al a p pr o a c h f or bi ds c o urts  t o l o o k b e y o n d t h e st at ut or y d efi niti o n of 

t h e c h ar g e d off e ns e, if a c o urt d et er mi n es t h at a c h ar g e d st at ut e is di visi bl e i nt o m ulti pl e diff er e nt 

cri m es, t h e m o difi e d c at e g ori c al a p pr o a c h all o ws c o urts t o c o nsi d er  “ a li mit e d cl ass of 

d o c u m e nts, ” i n cl u di n g t h e i n di c t m e nt, t o d et er mi n e w h at cri me, wit h w h at el e m e nts, t h e 

d ef e n d a nt h as b e e n c h ar g e d wit h.  I d. at 5 0 5 – 0 6, 5 1 3.  If t h e i n di ct m e nt s p e cifi es t h e r el e v a nt 

alt er n ati v e s et of el e m e nts, t h e c o urt pr o c e e ds wit h t h e c at e g ori c a l a p pr o a c h as if t h at s et of 

el e m e nts w er e a st a n d al o n e st at ut e.  St u c k e y v. U nit e d St at es , 8 7 8 F. 3 d 6 2, 6 7 ( 2 d Cir. 2 0 1 7).  

T h us, t h e m o difi e d c at e g ori c al a p pr o a c h s er v es m er el y as “ a t o ol  f or i m pl e m e nti n g t h e 

Case 1:25-cr-00176-MMG     Document 103     Filed 01/30/26     Page 10 of 39



1 1 
 

c at e g ori c al a p pr o a c h ” i n c ert ai n c as es.  D es c a m ps , 5 7 0 U. S. at 2 6 2.  T h e m o difi e d c at e g ori c al 

a p pr o a c h li k e wis e d o es n ot p er mit c o nsi d er a ti o n of t h e d ef e n d a nt’s a ct u al c o n d u ct.  M at his , 5 7 9 

U. S. at 5 1 3 – 1 4. 

3.  El e m e nts v. M e a ns 

N ot e v er yt hi n g i n a st at ut e is a n “ el e m e nt ” of  t h e cri m e.  “ El e m e nts ar e t h e c o nstit u e nt 

p arts of a cri m e’s l e g al d efi niti o n —t h e t hi n gs t h e pr os e c uti o n m ust pr o v e t o s ust ai n a 

c o n vi cti o n. ”  M at his , 5 7 9 U. S. at 5 0 4.  St at ut es oft e n i n clu d e v er bi a g e b e y o n d t h e b ar e el e m e nts, 

“s p ell[i n g] o ut v ari o us f a ct u al w a ys of c o m mitti n g s o m e c o m p o n e nt  of t h e off e ns e. ”  I d. at 5 0 6.  

T h es e “l e g all y e xtr a n e o us cir c u mst a n c es ” ar e c all e d “ m e a ns. ”  I d. ( q u oti n g D es c a m ps , 5 7 0 U. S. 

at 2 7 0).  T o c o n vi ct a d ef e n d a nt  of a cri m e, a j ur y m ust u n ani m o usl y c o n cl u d e t h at t h e 

G o v er n m e nt h as pr o v e n e a c h el e m e nt of t h e c h ar g e d cri m e b e y o n d a r e as o n a bl e d o u bt, b ut j ur ors 

n e e d n ot a gr e e u n a ni m o usl y o n st at ut or y w or ds t h at ar e o nl y m e a ns.  I d.   

W h e n a p pl yi n g t h e m o difi e d c at e g ori c al a p pr o a c h, t h e diff er e n c e b et w e e n el e m e nts a n d 

m e a ns is cr u ci al f or d et er mi ni n g w h et h er a st at ut e c a n b e s e p ar at e d i nt o m ulti pl e cri m es.  T h e 

m o difi e d c at e g ori c al a p pr o a c h a p pli es o nl y t o t h e e xt e nt a st at ut e is di visi bl e, a n d a st at ut e is 

di visi bl e o nl y t o t h e e xt e nt it lists alt er n ati v e el e m e nts, n ot m e a ns. A f a ct al w a ys  q u alifi es as  a n 

el e m e nt, w hi c h m ust b e f o u n d u n a ni m o usl y b y a j ur y b e y o n d a r e as o n a bl e d o u bt, if it c h a n g es 

t h e st at ut oril y pr es cri b e d p u nis h m e nt f or t h e cri m e.  I d. at 5 1 8.     
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III. T H E F E D E R A L S T A L KI N G S T A T U T E I S  DI VI SI B L E I N T O                         
F O U R S E P A R A T E C RI M E S 

T h e i n di ct m e nt i n t his c as e i d e ntifi es t h e i n t erst at e st al ki n g off e ns es c h ar g e d i n C o u nts 

O n e a n d T w o as t h e pr e di c at e cr i m es of vi ol e n c e r e q uir e d f or C o u nts T hr e e a n d F o ur.  J ust o n e 

of t h e m n e e ds t o q u alif y as a cri m e of vi ol e n c e f o r C o u nts T hr e e a n d F o ur t o s ur vi v e.  As s et o ut 

a b o v e, t h e first st e p i n a ns w eri n g t his q u esti o n is t o d et er mi n e w h et h er t h e st al ki n g st at ut e is 

di visi bl e, a n d, if s o, t o w h at d e gr e e.   

B ot h off e ns es ar e d efi n e d i n S e cti o n 2 2 6 1 A  of t h e cri mi n al c o d e, w hi c h pr o vi d es: 

W h o e v er — 
( 1) tr a v els i n i nt erst at e or f or ei g n c o m m er c e . . . wit h t h e i nt e nt t o 

kill, i nj ur e, h ar ass, i nti mi d at e,  or pl a c e u n d er s ur v eill a n c e wit h 
i nt e nt t o kill, i nj ur e, h ar ass, or i nti mi d at e a n ot h er p ers o n, a n d i n 
t h e c o urs e of, or as a r es ult of, s u c h tr a v el or pr es e n c e e n g a g es 
i n c o n d u ct t h at — 
 

( A) pl a c es t h at p ers o n i n r e as o n a bl e f e ar of t h e d e at h of, or 
s eri o us b o dil y i nj ur y t o — 
 

(i) t h at p ers o n; 
 

(ii) a n  i m m e di at e  f a mil y  m e m b er  ( as  d efi n e d  i n  
s e cti o n 1 1 5) of t h at p ers o n; 
 

(iii) a s p o us e or i nti m at e p art n e r of t h at p ers o n; or 
 

(i v) t h e p et, s er vi c e a ni m al, e m oti o n al s u p p ort a ni m al, 
or h ors e of t h at p ers o n; or 

 
( B) c a us es,  att e m pts  t o  c a us e,  or  w o ul d  b e  r e as o n a bl y  

e x p e ct e d  t o  c a us e  s u bst a nti al  e m oti o n al  distr ess  t o  a  
p ers o n  d es cri b e d  i n  cl a us e  (i),  (ii),  or  (iii)  of  
s u b p ar a gr a p h ( A); or 

 
( 2) wit h t h e i nt e nt t o kill, i nj ur e, h ar ass, i nti mi d at e, or pl a c e u n d er 

s ur v eill a n c e  wit h  i nt e nt  t o  kill,  i nj ur e,  h ar ass,  or  i nti mi d at e  
a n ot h er  p ers o n  .  .  .  us es  .  .  .  a n y  el e ctr o ni c  c o m m u ni c ati o n  
s yst e m  of  i nt erst at e  c o m m er c e  .  .  .  t o  e n g a g e  i n  a  c o urs e  of  
c o n d u ct t h at — 
 

( A) pl a c es t h at p ers o n i n r e as o n a bl e f e ar of t h e d e at h of or 
s eri o us b o dil y i nj ur y t o a p ers o n, a p et, a s er vi c e a ni m al, 
a n  e m oti o n al  s u p p or t  a ni m al,  or  a  h ors e  d es cri b e d  i n  
cl a us e (i), (ii), (iii), or (i v) of p ar a gr a p h ( 1)( A); or 
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( B) c a us es,  att e m pts  t o  c a us e,  or  w o ul d  b e  r e as o n a bl y  
e x p e ct e d  t o  c a us e  s u bst a nti al  e m oti o n al  distr ess  t o  a  
p ers o n d es cri b e d i n cl a us e (i),  (ii), or (iii) of p ar a gr a p h 
( 1)( A), 

 
s h all b e p u nis h e d as pr o vi d e d i n s e cti o n 2 2 6 1( b) . . . . 

 
I d. § 2 2 6 1 A. 

S u bs e cti o ns ( 1) a n d ( 2) e a c h pr o vi d es a n al t er n ati v e b asis f or f e d er al j uris di cti o n:  

s u bs e cti o n ( 1) cri mi n ali z es st al ki n g t hr o u g h i nt erst at e tr a v el ( c h a r g e d i n C o u nt O n e) ( “ Tr a v el 

St al ki n g ”), a n d s u bs e cti o n ( 2) cri mi n ali z es st al ki n g t h o u g h a n y el e ctr o ni c c o m m u ni c ati o n s yst e m 

of i nt erst at e c o m m er c e (s u c h as t h e i nt er n et or t e xti n g) ( c h a r g e d i n C o u nt T w o) 

( “ C y b erst al ki n g ”).  T h e G o v er n m e nt a n d t h e D ef en d a nt a gr e e t h at s u bs e cti o ns ( 1) a n d ( 2) d efi n e 

t w o diff er e nt cri m es a n d t h us S e cti o n 2 2 6 1 A is di visi bl e i nt o at l east t h e t w o s e p ar at e cri m es of 

Tr a v el St al ki n g a n d C y b erst al ki n g, s e e M ot. at 1 0 – 1 1; O p p. at 6 6 – 6 7; D kt. N o. 7 6 ( “ R e pl y ”)  at 

1 8. 

Asi d e fr o m t h e diff er e nt j uris di cti o n al t hr e s h ol d, s u bs e cti o ns ( 1) a n d ( 2) of S e cti o n 

2 2 6 1 A ar e l ar g el y t h e s a m e.  B ot h r e q uir e t h at a d ef e n d a nt’s i nt erst at e  tr a v el or us e of i nt erst at e 

c o m m u ni c ati o ns b e u n d ert a k e n wit h  a c ert ai n m ali ci o us i nt e nt t o w ar d a n ot h er p ers o n: “t o kill, 

i nj ur e, h ar ass, i nti mi d at e, or pl a c e u n d er s ur v eill a n c e wit h i nt e nt t o kill, i nj ur e, h ar ass, or 

i nti mi d at e ” t h at p ers o n.  A n d b ot h r e q uir e t h at a d ef e n d a nt e n g a g e i n c o n d u ct t h at pr o d u c e d a 

c ert ai n r es ult, eit h er: ( A) pl a ci n g t h e t ar g et e d p ers o n i n r e as o n a bl e f e ar of d e at h or s eri o us b o dil y 

i nj ur y t o t h e ms el v es or t o a n y of a list of pr o xi es s u c h as a n i m m e di at e f a mil y m e m b er, p art n er, 

or p et; or ( B) c a usi n g s u bst a nti a l e m oti o n al distr ess t o t h e t ar g ete d p ers o n, or t o o n e of t h e 

pr o xi es ( or att e m pti n g t o c a us e or  r e as o n a bl y b ei n g e x p e ct e d t o c a us e s u c h e m oti o n al distr ess).  

T h e C o urt will r ef er t o t h e s u bs e cti o ns ( A) as t h e “ R e as o n a bl e F e ar ” s u bs e cti o ns a n d t o t h e 

s u bs e cti o ns ( B) as t h e “ E m oti o n al Distr ess ” s u bs e cti o ns.  Tr a v el St al ki n g a n d C y b erst al ki n g b ot h 
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c arr y t h e p e n alti es d efi n e d i n  a n a dj a c e nt s e cti o n of t he cri mi n al c o d e, S e cti o n 2 2 6 1. 8   If “ d e at h 

of t h e vi cti m r es ults ” fr o m t h e off e ns e, t h e d ef e n d a nt m a y b e s e nt e n c e d t o lif e i n pris o n.  I d. 

§ 2 2 6 1( b)( 1). 9      

T h e q u esti o n of w h et h er Tr a v el St al ki n g a n d C y b erst al ki n g ar e f urt h er di visi bl e b y 

r es ulti n g h ar ms (i. e., i nt o ( 1) Tr a v el St al kin g – R e as o n a bl e F e ar; ( 2) Tr a v el St al ki n g – E m oti o n al 

Distr ess; ( 3) C y b erst al ki n g – R e as o n a bl e F e ar; a n d ( 4) C y b erst al k i n g – E m oti o n al Distr ess), as t h e 

G o v er n m e nt ar g u es, is cr u ci al t o t h e cri m e of vi ol e n c e i n q uir y, b e c a us e if t h e st at ut e is n ot 

f urt h er di visi bl e, t h e E m oti o n al Distr ess s u bs e cti o ns w o ul d b e t h e “l e ast s eri o us ” f or m ul ati o n of 

t h e cri m e.  B e c a us e t h e G o v er n m e nt c o n c e d es t h at t h e E m oti o n al Distr ess s u bs e cti o ns w o ul d n ot 

q u alif y as cri m es of vi ol e n c e, t h at w o ul d e n d t h e i n q uir y.  S e e D kt. N o. 9 2 ( “ Or al Ar g. Tr. ”) at 

5 2: 1 4 – 1 7.   

T h e C o urt h as littl e diffi c ult y c o n cl u di n g t h at t h e st al ki n g st at ut e is f urt h er di visi bl e b y 

t h e r es ulti n g h ar m pr o visi o ns, as ur g e d b y t h e G o v er n m e nt.  First, s u bs e cti o ns A ( R e as o n a bl e 

F e ar) a n d s u bs e cti o ns B ( E m oti o n al Distr ess) d efi n e alt er n ati v e el e m e nts.  T h e R e as o n a bl e F e ar 

s u bs e cti o ns c o v er a n y c o n d u ct t h at “ pl a c es [t h e vi cti m] i n r e as o n a bl e f e ar  of t h e d e at h of or 

s eri o us b o dil y i nj ur y t o [t h e vi ct i m or t o r el at e d p ers o ns or a ni mals]. ”  1 8 U. S. C. § 2 2 6 1 A( 1)( A), 

( 2)( A).  T h e E m oti o n al Distr ess s u bs e cti o ns c o v er a n y c o n d u ct t h at “ c a us es, att e m pts t o c a us e, or 

 
8  S e cti o n 2 2 6 1 a p pli es w h er e t h e st al ki n g vi cti m is a n a d ult, as is all e g e d h er e.  If t h e vi cti m is a 

c hil d, S e cti o n 2 2 6 1 B a p pli es i nst e a d, w hi c h a d ds fi v e y e ars t o t h e m a xi m u m p e n alti es pr es cri b e d b y 
S e cti o n 2 2 6 1.  S e e 1 8 U. S. C.  § 2 2 6 1 B. 

9  L o w er m a xi m u m s e nt e n c es a p pl y i n ot h er cir cu mst a n c es: u p t o t w e nt y y e ars i n pris o n “if 
p er m a n e nt disfi g ur e m e nt or lif e t hr e at e ni n g b o dil y i nj ur y  t o t h e vi cti m r es ults ”; u p t o t e n y e ars i n pris o n 
“if s eri o us b o dil y i nj ur y t o t h e vi cti m r es ults or  if t h e off e n d er us es a d a n g er o us w e a p o n d uri n g t h e 
off e ns e ”; a n d u p t o fi v e y e ars i n pris o n “i n a n y ot h er c as e, ” u nl ess t h e off e ns e c o nstit ut es s e x u al a b us e, i n 
w hi c h c as e a n alt er n ati v e p e n alt y s c h e m e m a y a p pl y.  S e e i d. § 2 2 6 1( b)( 2) –( 5).  T h e G o v er n m e nt a n d t h e 
D ef e n d a nt a gr e e t h at t h es e alt er n ati v e p e n alti es ar e di vi si bl e, a n d t h us t h e o nl y r e l e v a nt p e n alt y pr o visi o n 
f or t h e cri m e of vi ol e n c e i n q uir y h er e is t h e “ d e at h r es ults ” el e m e nt.  S e e O p p. at 7 7 – 7 8; D kt. N o. 9 2 
( “ Or al Ar g. Tr. ”) at 3 0: 0 8 – 3 5: 1 0. 
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w o ul d b e r e as o n a bl y e x p e ct e d t o c a us e s u bst a nti al e m oti o n al distr ess t o [t h e st al ki n g vi cti m or t o 

a r el at e d p ers o n]. ”  I d. § 2 2 6 1 A( 1)( B), ( 2)( B).  T h es e pr o vi si o ns s et f ort h t w o alt er n ati v e 

el e m e nts wit h disti n ct r e q uir e m e nts, n ot m er el y t w o diff er e nt w a ys t o c o m pl et e s o m e ot h er, 

u ns p e cifi e d el e m e nt of t h e st al ki n g st at ut es.  S e e U nit e d St at es v. El ki ns , 1 6 1 F. 4t h 8 9 9, 9 0 5 ( 5t h 

Cir. 2 0 2 5). 

T h e D ef e n d a nt c o u nt ers t h at a n y o n e w h o r e as o n a bl y f e ars d e at h or s eri o us b o dil y i nj ur y 

w o ul d n e c ess aril y als o f e el s u bst a nti al e m oti o n al distr ess, a n d t h at if o n e alt er n ati v e is ess e nti all y 

a c o m pl et e s u bs et of t h e ot h er, t h e n t h at t y pi c all y i n di c at es m e a ns r at h er t h a n el e m e nts.  S e e 

R e pl y at 1 8 – 2 0.  B ut it r e q uir es a str ai n e d r e a di n g of S e cti o n 2 2 6 1 A t o tr e at “f e ar of d e at h or 

b o dil y i nj ur y ” as m er el y a n e x a m pl e of “s u bst a nti al e m oti o n al di str ess. ”  D ef e n d a nt’s 

i nt er pr et ati o n w o ul d m a k e e a c h R e as o n a bl e F ear s u bs e cti o n a p oi ntl ess i n cl usi o n, si n c e t h e 

E m oti o n al Distr ess s u bs e cti o ns w o ul d c o v er t h e u ni v ers e of pr o hi bit e d h ar ms.  U n d er or di n ar y 

st at ut or y i nt er pr et ati o n r ul es, a c o urt “ d o es n ot li g htl y ass u m e  C o n gr ess a d o pts t w o s e p ar at e 

cl a us es i n t h e s a m e l a w t o p erf or m t h e s a m e w or k. ”  T a yl or , 5 9 6 U. S. at 8 5 7. 

F urt h er m or e, b y t h eir str u ct ur e a n d t e xt, t h e R e as o n a bl e F e ar s u bs e cti o ns a n d t h e 

E m oti o n al Distr ess s u bs e cti o ns a d dr ess diff er e nt h ar ms a n d r e q uir e  diff er e nt pr o of.  S e cti o ns 

2 2 6 1 A( 1) a n d ( 2) e a c h pr es e nt t h eir R e as o n a bl e F e ar a n d E m oti o n al Distr e ss pr o visi o ns i n 

p ar all el s u bs e cti o ns, wit h n o i n di c ati o n t h at b ot h s u bs e cti o ns b el o n g t o s o m e o v er ar c hi n g 

el e m e nt al c at e g or y (i n c o ntr ast t o t h e n e ar b y r ef er e n c es t o killi n g, i nj uri n g, h ar assi n g, or 

i nti mi d ati n g a n ot h er p ers o n, f or e x a m pl e, w hi c h are t e xt u all y li n k e d t o a n o v er ar c hi n g el e m e nt 

of t h e n e c ess ar y a ni m ati n g “i nt e n t ” of t h e p er p etr at or).  T h e su bs e cti o ns h a v e ot h er r el e v a nt 

diff er e n c es as w ell.  U n d er t h e R e as o n a bl e F e ar s u bs e cti o ns, t h e st al ki n g vi cti m is t h e o nl y 

p ers o n w h os e f e ar m att ers, a n d t h e f e ar m ust b e o bj e cti v el y r e as o n a bl e.  It s uffi c es t h at t h e 

Case 1:25-cr-00176-MMG     Document 103     Filed 01/30/26     Page 15 of 39



1 6 
 

vi cti m r e as o n a bl y f e ars t h e d e at h of  a f a mil y m e m b er, a p art n er, or a p et, b ut t h e m e nt al st at es or 

k n o wl e d g e of t h os e t hir d- p art y pr o xi es ar e irr el e v a nt.  M e a n w hil e, t h e E m oti o n al Distr ess 

s u bs e cti o ns h a v e n o r e q uir e d r e as o n a bl e n ess li mit ati o n, a n d t h e el e m e nt c a n b e s atisfi e d b y t h e 

e m oti o n al distr ess s uff er e d dir e ctl y b y t h e t hir d- p art y pr o xi es ( e x cl u di n g t h e a ni m als), i n cl u di n g 

att e m pts t o c a us e s u c h distr ess.  T h es e disti n ct  l e g al r e q uir e m e nts si g nif y alt er n ati v e el e m e nts, 

n ot m e a ns, b e c a us e t h e y est a blis h diff er e nt “t hi n gs t h e pr os e c uti o n m ust pr o v e t o s ust ai n a 

c o n vi cti o n. ”  M at his , 5 7 9 U. S. at 5 0 4. 

A c c or di n gl y, S e cti o n 2 2 6 1 A is di visi bl e i nt o f o ur cri m es:  ( 1) 2 2 6 1 A( 1)( A) ( Tr a v el 

St al ki n g – R e as o n a bl e F e ar); ( 2) 2 2 6 1 A( 1)( B ) ( Tr a v el St al ki n g – E m oti o n al Distr ess) 

( 3) 2 2 6 1 A( 2)( A) ( C y b erst al ki n g – R e as o n a bl e F ear); a n d ( 4) 2 2 6 1 A( 2 )( B) ( C y b erst al ki n g –

E m oti o n al Distr ess).  A c c or d  U nit e d St at es v. Ali , N o. 2 4- C R- 2 0 3 4 1, 2 0 2 5 W L 2 9 3 8 4 2 0, at * 2 

( S. D. Fl a. O ct. 1 6, 2 0 2 5); U nit e d St at es v. J o h ns o n , N o. 2 4- C R- 2 0 1 1 0, 2 0 2 5 W L 1 5 2 0 0 5 5, at * 6 

( S. D. Fl a. M a y 7, 2 0 2 5), r e p ort a n d r e c o m m e n d ati o n a d o pt e d , N o. 2 4- C R- 2 0 1 1 0, 2 0 2 5 W L 

1 5 1 7 2 1 9 ( S. D. Fl a. M a y 2 8, 2 0 2 5); U nit e d St at es v. A b ar c a , N o. 2 2- C R- 2 0 5 0 5, 2 0 2 4 W L 

1 6 4 3 1 7 4, at * 6 ( S. D. Fl a. M ar. 2 6, 2 0 2 4), r e p ort a n d r e c o m m e n d ati o n a d o pt e d , N o. 2 2- C R-

2 0 5 0 5, 2 0 2 4 W L 1 6 3 7 3 4 3 ( S. D. Fl a. A pr. 1 6, 2 0 2 4); U nit e d St at es v. B a c o n , N o. 1 8- C R- 0 0 0 7 5 

( L P S), 2 0 2 1 W L 5 0 5 1 3 6 4, at * 1 2 ( D. D el. N o v. 1, 2 0 2 1). 

T h e G o v er n m e nt als o ar g u es t h at t h e t w o R e as o n a bl e F e ar s u bs e cti o ns (( 1)( A) a n d 

( 2)( A)) ar e f urt h er di visi bl e i nt o s u bs e cti o ns (i), (ii), (iii), a n d (i v).  T h at is, t h e G o v er n m e nt 

c o nt e n ds t h at e a c h R e as o n a bl e F e ar s u bs e cti o n s p lits i nt o s e p ar at e cri m es a c c or di n g t o w h os e 

d e at h or i nj ur y t h e vi cti m f e ars:  (i) t h eir o w n; (ii) t h eir i m m e diat e f a mil y m e m b er’s; (iii) t h eir 

p art n er’s, or (i v) t h eir p et’s.  S e e O p p. at 8 3.  T h e C o urt c a n n ot j o i n i n t his e xtr a st e p; t h es e 
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“r o m a n ett e ” s u bs e cti o ns i d e ntif y alt er n ati v e m e a ns f or s atisf yi n g t h e f e ar of d e at h or b o dil y 

i nj ur y el e m e nt, r at h er t h a n alt er n ati v e el e me nts n e c ess ar y f or f urt h er di visi bilit y.   

T h e G o v er n m e nt c orr e ctl y n ot es t h at w h e n pr o visi o ns “ ar e s et a p art b y t h e disj u n cti v e 

p hr as e ‘ or,’ i n s e p ar at e s e cti o ns a n d s u bs e cti o ns, ” “it is at l e ast i n di c ati v e ” of di visi bl e el e m e nts.  

O p p. at 6 2 ( q u oti n g C ol otti v. U nit e d St at es , 7 1 F. 4t h 1 0 2, 1 1 3 ( 2 d Cir. 2 0 2 3)).  B ut u nli k e t h e 

R e as o n a bl e F e ar a n d E m oti o n al Di str ess s u bs e cti o ns, t h e pr o visi o ns i n s u bs e cti o ns (i) t hr o u g h 

(i v) f all u n d er a si n gl e, o v er ar c hi n g el e m e nt: pl a ci n g t h e t ar g et e d vi cti m i n a q u alif yi n g st at e of 

f e ar.  A n d all f o ur pr o visi o ns w or k e x a ctl y t he s a m e w a y —t h e y i d e ntif y diff er e nt q u alif yi n g 

o bj e cts of t h e vi cti m’s m e nt al st at e of f e ar.  J ust as a p er p etr a t or m a y us e a d e a dl y w e a p o n (t h e 

el e m e nt) b y e m pl o yi n g v ari o us ki n ds  of i nstr u m e nts (t h e m e a ns), s e e M at his , 5 7 9 U. S. at 5 0 6, a 

st al k er’s c o n d u ct m a y pl a c e t h e vi cti m i n a q u alif y i n g st at e of f e ar (t h e el e m e nt) b y t ar g eti n g 

v ari o us c at e g ori es of p e o pl e a n d a ni m als (t h e m e a ns). 

T h e G o v er n m e nt’s p ositi o n als o cl as h es wit h  S e cti o n 2 2 6 1 A’s l o gi c.  If s u bs e cti o ns 

(i) t hr o u g h (i v) w er e di visi bl e, e a c h s u bs e ctio n w o ul d cr e at e a n i n d e p e n d e ntl y c h ar g e a bl e 

off e ns e.  B ut it m a k es littl e pr a cti c al s e ns e t h at a si n gl e c o urs e  of c o n d u ct w o ul d c o nstit ut e a 

v ar yi n g n u m b er of st al ki n g o ff e ns es d e p e n di n g s ol el y o n w hos e d e at h t h e vi cti m f e ar e d 

( p arti c ul arl y si n c e, as dis c uss e d b el o w, a d ef e n d ant n e e d n ot i nt e n d t his p arti c ul ar r es ult t o 

s atisf y t h e el e m e nt).  It als o m a k es littl e t e xt u al s e ns e.  F or e x a m pl e, a vi cti m’s s p o us e is a 

q u alif yi n g p ers o n u n d er b ot h s u bs e cti o ns (ii) a n d (iii), s e e 1 8 U. S. C. § 1 1 5( c)( 2) ( d efi ni n g 

“i m m e di at e f a mil y m e m b er ” t o i n cl u d e a s p o us e) , y et n o r e as o n a bl e c o nstr u cti o n of t h e st at ut e 

w o ul d p er mit a si n gl e c o urs e of c o n d u ct t h at c a u s e d f e ar of i nj ur y t o t h e vi cti m’s h us b a n d t o b e 

c h ar g e d as t w o s e p ar at e cri m es, o n c e f or his r ol e as a n i m m e di at e f a mil y m e m b er a n d a s e p ar at e 

c o u nt f or his r ol e as s p o us e.   
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Al o n g si mil ar li n es, fi n di n g t h at s u bs e cti o ns (i) t hr o u g h (i v) ar e divisi bl e as s e p ar at e 

el e m e nts w o ul d n e c ess aril y r e q uir e a j ur y t o u n a ni m o usl y a gr e e o n w hi c h s u bs e cti o n t h e 

d ef e n d a nt vi ol at e d, w hi c h fi n ds n o s u p p ort i n t h e l a w.  T h e h ar m el e m e nt i n t h e R e as o n a bl e F e ar 

s u bs e cti o ns c e nt ers o n t h e t ar g et e d vi cti m’s f e ar  of d e at h or b o dil y i nj ur y, n ot o n t h e pr e cis e 

o bj e ct of t h at f e ar.  S u bs e cti o ns (ii), (iii), a n d (i v) i ntr o d u c e t hir d- p art y pr o xi es, b ut t h e y d o n ot 

s hift f o c us fr o m t h e vi cti m.  R at h er, t h e y e vi n c e C o n gr ess’s r e c o g niti o n t h at a st al k er m a y s e e k 

t o c o er c e a vi cti m n ot o nl y b y t ar geti n g t h e vi cti m dir e ctl y b ut als o b y e x pl oiti n g t h e vi cti m’s 

r el ati o ns hi ps wit h l o v e d o n es.  B ut tr e ati n g t h os e s u bs e cti o ns as alt er n ati v e el e m e nts o n w hi c h 

t h e j ur y m ust h a v e u n a ni mit y c uts t h e ot h er w ay, p ot e nti all y hi n d eri n g pr os e c uti o ns w h er e t h e 

st al k er us es v a g u e t hr e ats or i ns tills diff us e f e ars.  If, f or e x a mpl e, a m a n s e n ds m ess a g es t o his 

e x- girlfri e n d t hr e at e ni n g t o kill h er “ pr e ci o us litt l e b a b y ” if s h e d o es n ot t ak e hi m b a c k, is a j ur y 

m e a nt t o r et ur n a n ot- g uilt y v er di ct if si x of its  m e m b ers b eli e v e t h e vi cti m o nl y f e ar e d t h e d e at h 

of h er c hil d, a n d t h e ot h er si x b e li e v e s h e o nl y f e ar e d t h e d e at h of h er b el o v e d d o g ?  T h e C o urt 

t hi n ks n ot.  S u bs e cti o ns (i), (ii), (iii), a n d (i v) m er el y d efi n e alt er n ati v e me a ns, a n d t h e y pr o vi d e 

n o b asis f or di vi di n g s e cti o ns 2 2 6 1 A ( 1)( A) a n d ( 2)( A) f urt h er.   

I V. T H E M O DI FI E D C A T E G O RI C A L A P P R O A C H A P P L I E S 

B e c a us e S e cti o n 2 2 6 1 A is di visi bl e, t h e m o difi e d c at e g ori c al a p pr o a c h a p pli es a n d 

d e m a n ds i ns p e cti o n of t h e I n di ct m e nt.  C o u nt  O n e c h ar g es t h e D ef e n d a nt u n d er S e cti o ns 

2 2 6 1 A( 1)( A) a n d 2 2 6 1( b)( 1), w hi c h cri mi n ali z e Tr a v el St al ki n g – R e as o n a bl e F e ar, wit h d e at h 

r es ulti n g.  S e e D kt. N o. 2 1 at 1.  C o u nt T w o c h ar g es t h e D ef e n d a nt u n d er Se cti o ns 2 2 6 1 A( 2)( A) 

a n d 2 2 6 1( b)( 1), w hi c h cri mi n ali z e C y b erst al ki n g – R e as o n a bl e F e ar, wit h d e at h r es ulti n g.  S e e i d. 

at 2.  C o ns e q u e ntl y, i n c o n d u cti n g t h e “ cri m e of vi ol e n ce ” a n al ysis, t h e C o urt n e e d n ot c o nsi d er 

t h e E m oti o n al Distr ess s u bs e cti o n, a n d t h e o nl y r el e v a nt el e m e nts ar e t h os e t h at c o m pris e t h e 
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R e as o n a bl e F e ar v ersi o ns of Tr a v el St al ki n g a n d C y b erst al ki n g, pl us t h e el e m e nt t h at d e at h of 

t h e st al ki n g vi cti m r es ults.  T h e C o urt m ust t h e n as k w h et h er, t o pr o v e eit h er of t h os e t w o 

cri m es, t h e G o v er n m e nt m ust “ pr o v e — b e y o n d a r e as o n a bl e d o u bt, as a n el e m e nt of its c as e —t h e 

us e, att e m pt e d us e, or t h r e at e n e d us e of f or c e, ” T a yl or , 5 9 6 U. S. at 8 5 0, a p pl yi n g t h e li mit ati o ns 

o n “f or c e ” i m p os e d b y t h e S u pr e m e C o urt.  S e e, e. g., J o h ns o n , 5 5 9 U. S. at 1 4 0 ( “ T h e p hr as e 

‘ p h ysi c al f or c e’ m e a ns vi ol e nt  f or c e —t h at is, f or c e c a p a bl e of c a usi n g p h ysi c al p ai n or i nj ur y t o 

a n ot h er p ers o n. ”); B or d e n , 5 9 3 U. S. at 4 3 0 – 3 2 ( “ T h e p hr as e ‘ us e of p h ysi c al f or c e a g ai nst t h e 

p ers o n of a n ot h er’ . . . c o v ers p ur p os ef ul a n d k n o wi n g a cts, b ut e x cl u d es r e c kl ess c o n d u ct. ”).   

V.  N EI T H E R C H A R G E D S T A L KI N G O F F E N S E I S A “ C RI M E O F VI O L E N C E ” 
B E C A U S E A N Y “ F O R C E ” E L E M E N T C A N B E C O M MI T T E D T H R O U G H 
R E C K L E S S C O N D U C T 

A.  I d e ntif yi n g t h e R el e v a nt El e m e nt 

T h e D ef e n d a nt ar g u es t h at t h e cri m es c h ar g e d i n Co u nts O n e a n d T w o c a n n ot b e 

q u alif yi n g “ cri m es of vi ol e n c e ” as a m att er of l a w eit h er b e c a us e n o ele m e nt r e q uir es t h e us e, 

att e m pt e d us e, or t hr e at e n e d us e of f or c e, or t o t h e e xt e nt a n y el e m e nt d o es, it is o n e t h at c a n b e 

c o m mitt e d t hr o u g h c o n d u ct t h at is m er el y n e gli g e nt or r e c kl ess, w hi c h f alls b el o w t h e l e v el of 

i nt e nt or k n o wl e d g e n e c ess ar y t o c o nstit ut e t h e us e of f or c e u n d er S u pr e m e C o urt pr e c e d e nt.  S e e 

M ot. at 1 3 – 1 9.  T o d et er mi n e w h et h er t h e D ef e n d a n t is c orr e ct, w e m ust b e gi n b y r e vi e wi n g t h e 

el e m e nts of Tr a v el St al ki n g – R e as o n a bl e F e ar, wit h d e at h r es ulti n g, a n d C y b erst al ki n g –

R e as o n a bl e F e ar, wit h d e at h r es ulti n g.  T h e el e m e n ts ar e ess e nti all y i d e nti c al, wit h t h e e x c e pti o n 

of t h e diff er e nt j uris di cti o n-tri g g eri n g el e m e nts.  As  t h at diff er e n c e is n ot m at eri al t o t h e cri m e of 

vi ol e n c e i n q uir y, t h e C o urt will dis c uss t h e t w o cri m es t o g et h er. 

T h e first el e m e nt of b ot h cri m es is t h at t h e p er p etr at or m ust tr a v el i nt erst at e ( or us e a n 

i nt erst at e el e ctr o ni c c o m m u ni c ati o n s er vi c e) “ wit h i nt e nt t o kill, i nj ur e, h ar ass, or i nti mi d at e, or 

pl a c e u n d er s ur v eill a n c e wit h i nt e nt  t o kill, i nj ur e, h ar ass, or i nti mi d at e ” his or h er i nt e n d e d 
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vi cti m.  N eit h er p art y dis p ut es t h at kill/i nj ur e/ h ar ass/i nti mi d at e/ pl a c e u n d er s ur v eill a n c e wit h 

i nt e nt ar e alt er n ati v e m e a ns of c o m mitti n g t h e first el e m e nt.  S i mil arl y, n eit h er p art y s eri o usl y 

dis p ut es t h at i nt e nt t o “ h ar ass ” is t h e l e ast- s eri o us or l e ast- vi ol e nt w a y of c o m mitti n g t h es e 

cri m es or t h at t his l e ast-s eri o us  v ersi o n of t h e first el e m e nt (tr av eli n g or usi n g t h e i nt er n et wit h 

i nt e nt t o h ar ass) c a n b e c o m mitt e d wit h o ut t h e us e of f or c e.  S e e Or al Ar g. Tr. at 3 3: 1 2 – 3 3: 1 8, 

6 8: 1 8 – 2 5.  T his als o a c c or ds wit h t h e c as el a w  a n d wit h t h e C o urt’s o w n a n al ysis.  S e e Ali , 2 0 2 5 

W L 2 9 3 8 4 2 0, at * 4 (r estri cti n g t h e c o urt’ s a n al ysis of t h e first el e m e n t t o t h e “i nt e nt t o h ar ass ”); 

U nit e d St at es v. Pl u n k ett , N o. 0 4- C R- 7 0 0 8 3, 2 0 2 4 W L 4 1 7 3 8 0 6, at * 7 ( W. D. V a. S e pt. 1 2, 2 0 2 4) 

(s a m e).  A c c or di n gl y, t his el e me nt c a n n ot q u alif y t h e c h ar g e d st al ki n g off e ns es as “ cri m es of 

vi ol e n c e. ” 

T h e n e xt el e m e nt r e q uir es t h e p e r p etr at or t o “ e n g a g e i n c o n d u ct” “i n t h e c o urs e of, or as a 

r es ult of ” t h e i nt erst at e tr a v el ( Tr a v el St al ki n g) or “ e n g a g e i n a c o urs e of c o n d u ct ” usi n g t h e 

i nt erst at e c o m m u ni c ati o n s er vi c e ( C y b erst al ki n g).  S e cti o n 2 2 6 6 d efi n es “ c o urs e of c o n d u ct ” t o 

m e a n “ a p att er n of c o n d u ct c o m p os e d of t w o or m or e a cts, e vi d e n ci n g a c o nti n uit y of p ur p os e, ” 

1 8 U. S. C. § 2 2 6 6( 2), a n d alt h o u g h Tr a v el St al ki n g r e q uir es o nl y e n g a gi n g “i n c o n d u ct, ” c o urts 

h a v e n ot e d “t h e disti n cti o n is o n e wit h o ut a diff er e n c e, ” U nit e d St at es v. O ur y , 1 9- C R- 0 0 0 8 0, 

2 0 2 0 W L 5 5 5 3 7 7, at * 3 ( S. D. G a. F e b. 4, 2 0 2 0) ( “ W hil e t h er e is n o r e q uir e m e nt of m ulti pl e a cts 

of i nt er n et st al ki n g (f or e x a m pl e), § 2 2 6 1 A( 1) r e q uir es b ot h  a n a ct of tr a v el a n d  c o n d u ct pl a ci n g 

a p ers o n i n r e as o n a bl e f e ar of d e at h or s eri o us b o dil y i nj ur y. ”).  N ot hi n g i n t his el e m e nt r e q uir es 

t h at t h e c o n d u ct i n q u esti o n us e f or c e, a n d t h e G o v er n m e nt d o es n ot dis p ut e t h at a r a n g e of a cts 

c a n s atisf y t his el e m e nt, i n cl u d i n g n o n- vi ol e nt a cts s u c h as dri vi n g t o a p arti c ul ar pl a c e or 

pl a ci n g a t el e p h o n e c all.  S e e, e. g., T a yl or , 5 9 6 U. S. at 8 5 1 ( h ol di n g t h at pr o vi n g a cts t h at ar e a 

“s u bst a nti al st e p ” t o w ar ds c o m pl e ti n g a r o b b er y d o n ot r e q uir e t he G o v er n m e nt “t o pr o v e t h at 
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t h e d ef e n d a nt us e d, att e m pt e d t o us e, or e v e n t hr e at e n e d t o us e f or c e a g ai nst a n ot h er p ers o n or 

his pr o p ert y ”).  S o, a g ai n, t his is i ns uffi ci e nt t o m e et t h e l e g al r e q uir e m e nts f or “ cri m e of 

vi ol e n c e. ” 

N e xt, t h e st at ut e r e q uir es t h at t h e p er p etr at or’s c o n d u ct or c o urs e of c o n d u ct “ pl a c es [t h e 

i nt e n d e d st al ki n g vi cti m] i n r e as o na bl e f e ar of t h e d e at h of, or  s eri o us b o dil y i nj ur y t o ” t h e 

st al ki n g vi cti m t h e ms el v es or t o a list of t hir d- p art y pr o xi es f or t hat vi cti m, s u c h as his or h er 

f a mil y m e m b er, i nti m at e p art n er, or p et.  1 8 U. S. C. § 2 2 6 1 A( 1)( A), ( 2)( A). 1 0   T h e G o v er n m e nt 

ar g u es t h at t his el e m e nt, or t his  el e m e nt i n c o m bi n ati o n wit h, or as a m o difi er t o, t h e r e q uir e d 

c o n d u ct/ c o urs e of c o n d u ct, n e c ess aril y r e q uir es t h at t h e G o v er n m e nt pr o v e t h e us e, att e m pt e d 

us e, or at l e ast t hr e at e n e d us e of f or c e.  S e e O p p. at 7 7.  T h e G o v er n m e nt c o n c e d es t h at t h e 

st at ut e d o es n ot us e t h os e w or ds, or e v e n a n al o g o us w or ds, b ut r a t h er ar g u es t h at t h e c o n cl usi o n 

is j ustifi e d b e c a us e it is i m p ossi bl e t o i m a gi n e a p er p etr at or’s c o n d u ct t h at w o ul d pl a c e t h e 

st al ki n g vi cti m i n r e as o n a bl e f e ar of s eri o us b o dil y i nj ur y or d e at h t h at di d n ot i n v ol v e t h e us e, 

att e m pt e d us e, or t hr e at e n e d  us e of p h ysi c al f or c e.  I d.  B ut e v e n ass u mi n g f or t h es e p ur p os es 

t h at t h e G o v er n m e nt is c orr e ct a b o ut t h at as a f a ct u al m att er, t h at d o es n ot e n d t h e i n q uir y. 

B.  M o r e T h a n R e c kl ess n ess i n Us e of F o r c e is R e q ui r e d 

B ot h t h e G o v er n m e nt a n d t h e D ef e n d a nt a gr e e t h at a us e of f or c e el e m e nt t h at c a n b e 

s atisfi e d t hr o u g h n e gli g e nt or r e c k l ess c o n d u ct d o es n ot q u alif y as t h e ki n d of “f or c e ” r e q uir e d t o 

m a k e o ut a “ cri m e of vi ol e n c e ” u n d er S u pr e m e C o urt pr e c e d e nt.  S e e M ot. at 9; O p p. at 7 9. 

 
1 0  T h e “ vi cti m f e ar ” p orti o n of t his el e m e nt has b ot h a s u bj e cti v e a n d a n o bj e cti v e c o m p o n e nt.  

T h e G o v er n m e nt m ust pr o v e b ot h t h at t h e st al ki n g vi c ti m a ct u all y f elt f e ar, h o w e v er m o m e nt ar y, a n d als o 
t h at t h at f e ar w as o bj e cti v el y r e as o n a bl e.  I n ot h er w or ds, t h at a h y p ot h eti c al r e as o n a bl e p ers o n i n t h e 
p ositi o n of t h e vi cti m w o ul d b e f e arf ul.  S e e, e. g., U nit e d St at es v. Wills , 3 4 6 F. 3 d 4 7 6 ( 4t h Cir. 2 0 0 3). 
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N e gli g e n c e a n d r e c kl ess n ess ar e t w o l e v e ls of c ul p a bl e m e nt al st at e, or m e ns r e a , w h er e 

t h e f a ult li es i n t h e a ct or’s “i ns uffi ci e nt c o n c er n wit h a ris k of i nj ur y. ”  B or d e n , 5 9 3 U. S. at 4 2 7.  

N e gli g e n c e, t h e l o w est l e v el of c ul p a bilit y, i n v ol v es t h e “f ail ur e t o p er c ei v e ” a ris k.  I d.  O n e 

l e v el hi g h er, r e c kl ess n ess i n v ol v es “t h e c o ns ci o us disr e g ar d of a s u bst a nti al ris k of h ar m. ”  

V oisi n e v. U nit e d St at es , 5 7 9 U. S. 6 8 6, 6 9 9 ( 2 0 1 6).  M a n y cri mes — b ut n ot all —r e q uir e a hi g h er 

d e gr e e of m e nt al f a ult, eit h er k n o wl e d g e or p ur p os e.  A p ers o n “ a cts k n o wi n gl y w h e n h e is 

a w ar e t h at a r es ult is pr a cti c all y  c ert ai n t o f oll o w fr o m his c on d u ct, w h at e v er his affir m ati v e 

d esir e. ”  B or d e n , 5 9 3 U. S. at 4 2 6.  A n d a “ p ers o n a cts p urp os ef ull y [ or i nt e nti o n all y] w h e n h e 

c o ns ci o usl y d esir es a p arti c ul ar r es ult. ”  I d.  Diff er e nt el e m e nts of a cri mi n al st at ut e c a n h a v e 

diff er e nt m e ns r e a r e q uir e m e nts —f or e x a m pl e, t o b e fo u n d g uilt y of ill e g al p oss essi o n of a 

fir e ar m b y a f el o n, 1 8 U. S. C. § 9 2 2( g)( 1), a d ef e n da nt m ust p ur p os ef ull y or i nt e nti o n all y p oss ess 

t h e fir e ar m, b ut n o m e ns r e a  at all is r e q uir e d f or t h e el e m e nt t h at t h e fir e ar m i n q u esti o n b e “i n 

or aff e cti n g c o m m er c e. ”  R e h aif v. U nit e d St at es , 5 8 8 U. S. 2 2 5, 2 2 7, 2 3 0 ( 2 0 1 9). 

I n B or d e n , t h e S u pr e m e C o urt h el d t h at c o n d u ct c an n ot q u alif y as t h e “ us e of p h ysi c al 

f or c e a g ai nst t h e p ers o n of a n ot h er ” t o s atisf y t h e “ cri m e of vi ol e n c e ” i n q uir y u nl ess t h e a ct or h as 

a s uffi ci e nt m e ns r e a  r el e v a nt t o t h at us e of f or c e.  5 9 3 U. S. at 4 3 2 – 3 4 ( pl ur alit y o pi ni o n).1 1   

B or d e n di d n ot pr e cis el y d eli n e at e t h e r el e v a nt t hr es h ol d, b ut it e x pli citl y d e ci d e d t h at 

 
1 1  B o r d e n d e alt wit h t h e d efi niti o n of “ vi ol e nt f el o n y ” u n d er t h e Ar m e d C ar e er Cri mi n al A ct 

( “ A C C A ”), w hi c h al m ost e x a ctl y m at c h es t h e d efi niti o n of “ cri m e of vi ol e n c e ” i n S e cti o n 9 2 4( c) —t h e 
o nl y diff er e n c e is S e cti o n 9 2 4( c)’s d efi niti o n c o v ers t h e “ us e of p h ys i c al f or c e a g ai nst t h e p ers o n or 
pr o p ert y of a n ot h er, ” a disti n cti o n n o t r el e v a nt h er e.  As n ot e d a b o v e, t h e S u pr e m e C o urt h as r e p e at e dl y 
h el d t h at t h e i n q uir y a p pli c a bl e t o A C C A, S e cti o n 1 6 of t h e I N A, a n d t o S e cti o n 9 2 4( c) is t h e s a m e, f or all 
p ur p os es r el e v a nt t o t his O pi ni o n.  N eit h er p art y dis p ut es t h at pri n ci pl e, n or t h at t h e r ul e a n n o u n c e d i n 
B or d e n  a p pli es t o t his c as e.   
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r e c kl ess n ess, or m e nt al st at es l ess c ul p a bl e t h a n r e c kl ess n ess s u c h as n e gli g e n c e or n o m e ns r e a 

at all, f all s h ort. 1 2    

C. T h e R e as o n a bl e F e a r El e m e nt D o es N o t D e p e n d o n t h e P e r p et r at o r’s S u bj e cti v e
I nt e nt, o r, at a Mi ni m u m, C a n B e S atisfi e d Wit h M e r e R e c kl ess n ess

B e c a us e t h e G o v er n m e nt r eli es o n t h e “ pl a c es i n r e as o n a bl e f e ar ” el e m e nt as t h e 

c o m p o n e nt of t h e st al ki n g off e ns es  t h at c o ul d ar g u a bl y r e q uir e t h e us e of f or c e ( w h et h er b y its elf 

or i n c o nj u n cti o n wit h t h e d e at h-r es ulti n g el e m e nt, dis c uss e d b el o w), t h e G o v er n m e nt ri g htl y 

c o n c e d es t h at if c o n d u ct c o m mitt e d  r e c kl essl y s atisfi es t h e r e aso n a bl e f e ar el e m e nt, t h e n t h e 

st al ki n g off e ns es ar e n ot “ cri m es of vi ol e n c e ” as a m att er of l a w.  S e e Or al Ar g. Tr. at 7 1: 1 3 – 1 6. 

B e c a us e t h e st at ut e its elf is sil e nt o n t h e m e nt al st at e of t h e d ef e n d a nt t h at m ust b e pr o v e n f or 

t his el e m e nt, t h e D ef e n d a nt arg u es t h at r e c kl ess c o n d u ct d o es, i n d e e d, s uffi c e.  M ot. at 1 5 – 1 8.  

T h e G o v er n m e nt, b y c o ntr ast, as ks t h e C o urt t o r e a d i nt o t h e st at ut e a r e q uir e m e nt t h at t h e 

r e as o n a bl e f e ar el e m e nt r e q uir es a m e nt al st at e of at l e ast k n o wl e d g e.  O p p. at 7 9.  T h e C o urt 

d e cli n es t o d o s o.   

Alt h o u g h t h e r e as o n a bl e f e ar el e m e nt r e q uir es c o n d u ct t h at h as t h e r es ult of pl a ci n g a 

vi cti m i n f e ar of s eri o us b o dil y i n j ur y or d e at h, it d o es n ot r e q uir e a n i nt e nt t o c a us e t h at r es ult, 

1 2  A f o ur-j usti c e pl ur alit y f o c us e d o n t h e p hr as e “ a g ai n st t h e p ers o n of a n ot h er ” a n d d et er mi n e d 
t h at it si g nifi es a n a cti o n’s “ c o ns ci o us o bj e ct. ”  I d. 4 2 9 – 3 1.  T h e pl ur alit y t h er ef or e c o n cl u d e d t h at t h e 
r e q uir e m e nt t h at f or c e b e us e d a g ai nst t h e p ers o n of a n ot h er “ d e m a n ds t h at t h e p er p etr at or dir e ct his 
a cti o n at, or t ar g et, a n ot h er i n di vi d u al. ”  I d. at 4 2 9.  R e c kl ess c o n d u ct “is n ot ai m e d i n t h at pr es cri b e d 
m a n n er ” a n d a cts t h at mi g ht q u alif y as t h e us e of f o r c e c a n n ot s atisf y t h e “ cri m e of vi ol e n c e ”/ “ vi ol e nt 
f el o n y ” t hr es h ol d if a m e nt al st at e of r e c kl ess n ess or b el o w as t o t h os e a ct s is s uffi ci e nt f or c o n vi cti o n.  
I d.  I n a c o n c urri n g o pi ni o n, s e p ar at e fr o m t h e plur alit y, J usti c e T h o m as f o c us e d i nst e a d o n t h e p hr as e 
“ us e of p h ysi c al f or c e ” a n d c o n cl u d e d t h at it “ h as a w e ll- u n d erst o o d m e a ni n g a p pl yi n g o nl y t o i nt e nti o n al 
a cts d esi g n e d t o c a us e h ar m. ”  I d. at 4 4 6 ( T h o m as, J., c o n c urri n g) ( q u oti n g V oisi n e , 5 7 9 U. S. at 7 1 3 
( T h o m as, J., diss e nti n g)).  T h e c o m bi n e d r e as o ni n g of t h e pl ur alit y a n d J usti c e T h o m as est a bli s h e d a 
m aj orit y h ol di n g t h at us e of p h ysi c al f or c e a g ai nst t h e p ers o n of a n ot h er “ c o v ers p ur p os ef ul a n d k n o wi n g 
a cts, b ut e x cl u d es r e c kl ess c o n d u ct. ”  I d. at 4 3 2, 4 4 6.  Alt h o u g h B or d e n d e alt wit h A C C A’s d efi niti o n of 
“ vi ol e nt f el o n y, ” n eit h er p art y dis p ut es t h at t his f urt h er c o nstr ai nt o n t h e ki n d of f or c e n e e d e d a p pli es 
e q u all y t o S e cti o n 9 2 4( c)’s d efi niti o n of “ cri m e of vi ol e n c e. ”  S e e als o U nit e d St at es v. Willi a ms , N o. 2 4-
2 6 9 6- C R, 2 0 2 5 W L 2 7 8 4 1 0 0, at * 2 n. 2 ( 2 d Cir. S e pt. 3 0, 2 0 2 5).  
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or e v e n k n o wl e d g e t h at s u c h a r es ult will o c c ur.  S e e 1 8 U. S. C. § 2 2 6 1 A( 1)( A), ( 2)( A).  W e 

m ust, of c o urs e, b e gi n wit h t h e l a n g u a g e of t h e st at ut e its elf, an d t h e G o v er n m e nt c o n c e d es t h at 

S e cti o n 2 2 6 1 A c o nt ai ns n o m e ns r e a l a n g u a g e f or t h es e el e m e nts.  S e e O p p. at 7 1, 8 0.  I n 

c o ntr ast, t h e st at ut e d o es s p e cif y t h at t h e r e q uir e d i nt erst at e tr a v el or us e of a n i nt erst at e 

c o m m u ni c ati o n f a cilit y b e u n d ert a k e n wit h t h e m e nt al  st at e of a n “i nt e nt t o kill, i nj ur e, h ar ass, 

i nti mi d at e, or pl a c e u n d er s ur v eill a n c e wit h i nt e nt t o kill, i nj ur e, h ar ass, or i nti mi d at e a n ot h er 

p ers o n. ”  S e e 1 8 U. S. C. § 2 2 6 1 A( 1), ( 2). 

T h e El e v e nt h Cir c uit’s d e cisi o n i n U nit e d St at es v. Fl e ur y  c o nt ai ns a t h or o u g h a n al ysis of 

t h e m e ns r e a r e q uir e d f or t h e “r es ults ” el e m e nts of S e cti o n 2 2 6 1 A, a n d t h e C o urt fi n ds it 

p ers u asi v e.  S e e U nit e d St at es v. Fl e ur y , 2 0 F. 4t h 1 3 5 3, 1 3 7 1 ( 1 1t h Cir. 2 0 2 1).  I n Fl e ur y , t h e 

d ef e n d a nt a p p e al e d his c o n vi cti o n f o r C y b erst al ki n g – E m oti o n al Distr ess.  S e e i d. at 1 3 6 0 – 6 1.  

As dis c uss e d a b o v e, t h e f o ur dis ti n ct cri m es d efi n e d b y S e cti o n 2 2 6 1 A s h ar e a li k e str u ct ur e wit h 

t hr e e el e m e nts: ( 1) a j uris di cti o n al a cti o n, t a k e n wit h i nt e nt t o kill,  i nj ur e, h ar ass, or i nti mi d at e a 

p arti c ul ar vi cti m; ( 2) e n g a gi n g i n c o n d u ct; ( 3) t h at c a us es a s p e cifi e d r es ult ( eit h er t h e st al ki n g 

vi cti m’s r e as o n a bl e f e ar or i nj ur y or d e at h t o h ers elf or a pr o x y, or s u bst a nti al e m oti o n al distr ess 

f or t h e vi cti m or a pr o x y).  Li k e t h e R e aso n a bl e F e ar s u bs e cti o n, t h e E m oti o n al Distr ess 

s u bs e cti o n c o nt ai ns n o e x pr ess m e ns r e a r e q uir e m e nt f or t h e r es ult pr o d u c e d b y t h e p er p etr at or’s 

c o n d u ct.  S e e 1 8 U. S. C. § 2 2 6 1( A)( 2)( B) (r e a c hi n g a n y “ c o urs e of c o n d u ct t h at . . . c a us es, 

att e m pts t o c a us e, or w o ul d b e r e as o n a bl y e x p e ct e d t o c a us e s u bst a nti al e m oti o n al distr ess ” t o a 

q u alif yi n g p ers o n).   

T h e d ef e n d a nt’s c o urs e of c o n d u ct i n Fl e ur y  i n v ol v e d s e n di n g distur bi n g “t a u nti n g a n d 

h ar assi n g ” i nt er n et m ess a g es t o t h e fri e n ds a n d f a mil y of vi cti ms of  t h e s c h o ol s h o oti n g at 

M arj ori e St o n e m a n D o u gl as Hi g h S c h o ol i n Fl ori d a.  I d. at 1 3 5 9.  At tri al, t h e j ur y w as 
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i nstr u ct e d t h at it c o ul d n ot r et ur n a g uilt y v er di ct u nl ess it f o u n d t h at t h e d ef e n d a nt m a d e a t hr e at 

“ u n d er cir c u mst a n c es t h at w o ul d pl a c e a r e as o n a bl e p ers o n i n f e ar  of b ei n g ki d n a p p e d, kill e d, or 

p h ysi c all y i nj ur e d ” a n d t h at t h e m ess a g es i n f a ct c a us e d t h eir r e ci pi e nts  s u bst a nti al e m oti o n al 

distr ess.  S e e  i d. at 1 3 6 9 – 7 0. 1 3   T h e j ur y w as n ot i nstr u ct e d o n a n y r e q uir e d m e ns r e a ot h er t h a n 

t h e i nt e nt t o h ar ass or i nti mi d at e.  I d.  O n a p p e al, Fl e ur y ar g u e d t hat his c o n vi cti o n s h o ul d b e 

o v ert ur n e d b e c a us e t h e j ur y s h o ul d h a v e b e e n t ol d t h at, t o c o n vi ct hi m, t h e y h a d t o fi n d t h at h e 

s e nt t h e off e n di n g m ess a g es wit h t h e s u bj e cti v e i nt e nt t o m a k e t h e r e ci pi e nts f e el t hr e at e n e d, or, 

at a mi ni m u m, wit h t h e c o ns ci o us a n d s u bj e c ti v e k n o wl e d g e t h at s u c h a r es ult w o ul d f oll o w.1 4   

S e e i d. at 1 3 6 9.  T h e El e v e nt h Cir c ui t r ej e ct e d t his ar g u m e nt, i d. at 1 3 7 1, a n d c o n cl u d e d t h at t h e 

c o ns e q u e n c es of t h e c o n d u ct ( i. e. t h e r es ults or f e eli n gs t h e c o n d u ct pr o d u c e d i n t h e vi cti ms, s u c h 

as f e ar of i nj ur y or s u bst a nti al e m oti o n al distr ess) di d n ot h a v e a n y m e ns r e a r e q uir e m e nt, a n d 

t h at El o nis v. U nit e d St at es , 5 7 5 U. S. 7 2 3 ( 2 0 1 5), di d n ot r e q uir e m or e, b e c a us e t h e pr o bl e m 

i d e ntifi e d i n El o nis w as a d dr ess e d i n S e cti o n 2 2 6 1 A b y t h e r e q uir e m e nt t h at t h e d ef e n d a nt tr a v el 

or us e t h e i nt er n et wit h t h e “i nt e nt t o h ar ass or i nti mi d at e. ”  S e e i d. at 1 3 7 2.   

B e c a us e of t h e p ar all el str u ct ur e of t h e R e as o n a bl e F e ar  cri m es a n d t h e E m oti o n al 

Distr ess cri m es, t h e El e v e nt h Cir c uit’s a n al ysis i n Fl e ur y  of w h at t h e d ef en d a nt m ust k n o w or 

 
1 3  B e c a us e Fl e ur y o nl y s e nt writt e n c o m m u ni c ati o ns t o his vi cti ms, i n or d er t o c o m p ort wit h t h e 

First A m e n d m e nt t h e G o v er n m e nt w a s r e q uir e d t o pr o v e t h at t h e c o m m u ni c ati o ns r e pr es e nt e d “tr u e 
t hr e ats, ” w hi c h w o ul d n ot b e r e q uir e d i n a c as e t h at i ncl u d e d n o n- e x pr essi v e a cts.  T h e tri al c o urt us e d t h e 
wi d el y a c c e pt e d d efi niti o n of “tr u e t hr e ats ” t o i nstr u ct t h e j ur y: “ A ‘tr u e t hr e at’ is a s eri o us t hr e at — n ot 
i dl e t al k, a c ar el ess r e m ar k or s o m et hi n g s ai d j o kin gl y —t h at is m a d e u n d er cir c u mst a n c es t h at w o ul d 
pl a c e a r e as o n a bl e p ers o n i n f e ar of b ei n g ki d n a p p e d, k ill e d or p h ysi c all y i nj ur e d. ”  2 0 F. 4t h at 1 4 6 9.  T h e 
“tr u e t hr e ats ” l a n g u a g e is si mil ar t o t h e st at ut or y l a n g u a g e f or t h e r e as o n a bl e f e ar el e m e nt. 

1 4  P art of t h e d ef e ns e off er e d at tri al w as t h at, d u e t o his a utis m s p e ctr u m dis or d er, Fl e ur y h a d 
diffi c ult y u n d erst a n di n g t h e e m oti o ns of ot h ers a n d t h us m a y h a v e b e e n i n c a p a bl e of a p pr e ci ati n g, m u c h 
l ess i nt e n di n g, t h e e xtr e m e ( a n d r e as o n a bl e) f e ar a n d s u bst a nti al e m oti o n al distr ess t h e vi cti ms 
e x p eri e n c e d.  S e e Fl e ur y , 2 0 F. 4t h at 1 3 6 0. 
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i nt e n d a b o ut t h e “r es ults ” el e m e nts i n S e cti o n 2 26 1 A fits t h e q u esti o n i n t his c as e e q u all y w ell, 

c o m p elli n g t h e c o n cl usi o n t h at t h e r e as o n a bl e f e ar el e m e nt li k e wis e d o es n ot d e p e n d o n t h e 

s u bj e cti v e i nt e nt or k n o wl e d g e of t h e d ef e n d a nt.  I n d e e d, t h e G o v er n m e nt’s o w n c o n d u ct i n 

S e cti o n 2 2 6 1 A c as es i n t his Dist ri ct s u p p orts t h e c o n cl usi o n t h at t h e j ur y i n a S e cti o n 2 2 6 1 A c as e 

d o es n ot n e e d t o m a k e a n y fi n di n g a b o ut t h e d ef e n d a nt’s m e nt al st at e r e g ar di n g t h e r es ults of his 

c o n d u ct t o c o n vi ct.  S e e, e. g. , H o n. J e d. S. R a k off, J ur y C h ar g e, U nit e d St at es v. D e n nis , N o. 2 0-

C R- 0 0 6 2 3 ( S. D. N. Y. 2 0 2 1) ( o mitti n g a n y i nstr u cti o n t o t h e j ur y t h at t h e d ef e n d a nt h a d t o k n o w 

or i nt e n d t h e vi cti m’s r e a cti o ns); G o v er n m e nt’s Pr o p os e d R e q u ests t o C h ar g e at 8 – 1 5, U nit e d 

St at es v. D e n nis , N o. 2 0- C R- 0 0 6 2 3 ( S. D. N. Y. O ct. 4, 2 0 2 2), D kt. N o. 9 3 ( o mitti n g a n y r e q u est 

t o s o c h ar g e t h e j ur y); U nit e d St at es v. D e n nis , 1 3 2 F. 4t h 2 1 4 ( 2 d Cir. 2 0 2 5) ( n oti n g G o v er n m e nt 

di d n ot r e q u est s u c h a n i nstr u cti o n) ; H o n. D e nis e L. C ot e, J ur y C h ar g e, U nit e d St at es v. T orr es , 

N o. 2 0- C R- 0 0 6 0 8 ( S. D. N. Y. 2 0 2 1) (s a m e); G o v er n m e nt’s Pr o p os e d R e q u ests t o C h ar g e at 1 3 –

1 8, U nit e d St at es v. T orr es , N o. 2 0- C R- 0 0 6 0 8 ( D L C) ( S. D. N. Y. J u n e 1 5, 2 0 2 1), D kt. N o. 6 1 

(s a m e).1 5   

N o n et h el ess, t h e G o v er n m e nt n o w ar g u es t h at t h e “‘ e n g a g es i n c o n d u ct’ el e m e nt r e q uir es 

a s ci e nt er of at l e ast k n o wl e d g e [ of t h e r es ult s pr o d u c e d], ” O p p. at 8 0, a n d t h at t h e C o urt s h o ul d 

r e a d t h at m e ns r e a  i nt o t h e st at ut or y t e xt.  T h e G o v er n m e nt f urt h er ar g u es t h at s u c h a n 

 
1 5  T h e G o v er n m e nt ar g u es, at n. 1 2 of its O p p ositio n, t h at if t h e C o urt gr a nts t h e D ef e n d a nt’s 

m oti o n, l a w e nf or c e m e nt will b e d e pri v e d of “ a criti c al  t o ol t o vi n di c at e a n d pr ot e ct vi cti ms of i nti m at e-
p art n er vi ol e n c e ” b e c a us e t h e y c a n n ot bri n g S e cti o n 9 2 4( c) or 9 2 4(j) c h ar g es w h e n a p er p etr at or us es a 
g u n, or s h o ots or kills his vi cti m, a n d als o e xisti n g c o n vi cti o ns u n d er t h os e off e ns es c o ul d b e j e o p ar di z e d.  
First, of c o urs e, t h e C o urt m ust f ait hf ull y a p pl y t h e l a w a n d if s u c h a p pli c ati o n pr o d u c es u n d esir a bl e 
r es ults, t h e r e c o urs e is t o hi g h er co urts t o r e c o nsi d er t h eir pr e c e d e nts or t o C o n gr ess.  S e c o n d, t h e 
G o v er n m e nt i g n or es t h e c o ns e q u e n c es of a d o pti n g its  pr o p os e d f or m ul ati o n t h at t h e r e as o n a bl e f e ar 
el e m e nt r e q uir es s u bj e cti v e k n o wl e d g e or i nt e nt o n t h e p art of t h e d ef e n d a nt.  T h e C o urt is a w ar e of n o 
c as e t h at h as s o i nstr u ct e d a j ur y, a n d t h er e ar e n u m er o us c as es w h er e j uri es h a v e n ot b e e n s o i nstr u ct e d.  
If j uri es w er e i n f a ct r e q uir e d t o fi n d s u c h s u bj e cti v e k n o wl e d g e or i nt e nt o n t h e p art of t h e d ef e n d a nt t o 
c a us e a p arti c ul ar r es ult i n or d er t o c o n vi ct, t h e b ur d e n o n pr os e c ut ors i n f ut ur e c as es w o ul d b e hi g h er a n d 
all of t h os e pri or c o n vi cti o ns w o ul d p ot e nti all y b e i n j e o p ar d y. 
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e m e n d ati o n b y t h e C o urt is n e c ess ar y u n d er El o nis , b e c a us e wit h o ut it t h e st at ut e ris ks 

cri mi n ali zi n g i n n o c e nt c o n d u ct.  I d.  B ut b e c a us e S e cti o n 2 2 6 1 A alr e a d y r e q uir es t h at a 

d ef e n d a nt u n d ert a k e a p ur p os ef ul a ct (tr a v el or us e a c o m m u ni c ati o n f a cilit y) wit h t h e i nt e nt t o 

kill, i nj ur e, h ar ass, or i nti mi d at e ( all cri mi n all y c ul p a bl e a cts), a n d b e c a us e, as t o t h e c o n d u ct-

pr o d u ci n g-r es ults el e m e n t of t h e st at ut e, a m e ns r e a n o gr e at er t h a n r e c kl ess n ess is s uffi ci e nt t o 

s e p ar at e i n n o c e nt fr o m wr o n gf ul a cts, t h e G o v er n m e nt’s ar g u m e nt f ails. 

A n o v erri di n g pr es u m pti o n i n t h e l a w is t h at “ wr o n g d oi n g m ust b e  c o ns ci o us t o b e 

cri mi n al. ”  S e e R u a n v. U nit e d St at es , 5 9 7 U. S. 4 5 0, 4 5 7 ( 2 0 2 2) ( q u oti n g El o nis , 5 7 5 U. S. at 

7 3 4).  F or a gi v e n off e ns e, t h e m e ns r e a “ n e c ess ar y t o m a k e a p ers o n cri mi n all y r es p o nsi bl e f or 

his or h er a cts ” is k n o w n as “s ci e nt er. ”  I d. at 4 5 8.  W h e n cri mi n al st at ut es ar e “sil e nt o n t h e 

r e q uir e d m e nt al st at e — m e a nin g st at ut es t h at c o nt ai n n o m e ns r e a  pr o visi o n w h ats o e v er — ” t h e 

pr es u m pti o n of s ci e nt er m a y c o m p el c o urts t o i m p ut e t h e “ m e ns r e a  w hi c h is n e c ess ar y t o 

s e p ar at e wr o n gf ul c o n d u ct fr o m ot h er wis e i n n o c e nt c o n d u ct. ”  I d.   

T h e G o v er n m e nt r eli es o n El o nis  t o ar g u e t h at t h e C o urt m ust r e a d i nt o S e cti o n 2 2 6 1 A a 

r e q uir e m e nt t h at a d ef e n d a nt k n o wi ngl y pl a c es t h e vi cti m i n f e ar.  S e e O p p. at 8 0 – 8 1.  I n El o nis , 

t h e S u pr e m e C o urt i m p ut e d a s ci e nt er r e q uir e m ent i nt o a f e d er al st at ut e cri mi n ali zi n g t h e 

tr a ns missi o n of “ a n y c o m mu ni c ati o n c o nt ai ni n g a n y t h r e at . . . t o i nj ur e t he p ers o n of a n ot h er. ”  

5 7 5 U. S. at 7 2 6 ( q u oti n g 1 8 U. S. C. § 8 7 5( c )).  T h e st at ut e c o nt ai n e d n o e x pli cit m e ns r e a at all, 

m a ki n g it u n cl e ar w h et h er a c o n vi cti o n r e q uir e d pr o of t h at t h e s e n d er of t h e c o m m u ni c ati o n 

k n e w t h e c o m m u ni c ati o n c o nt ai n e d a t hr e at.  A j ur y c o n vi ct e d El o nis b as e d o n i nstr u cti o ns t h at 

“t h e G o v er n m e nt n e e d pr o v e  o nl y t h at a r e as o n a bl e p ers o n w o ul d r e g ar d El o nis’s 

c o m m u ni c ati o ns as t hr e ats. ”  I d. at 7 4 0.   
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T h e S u pr e m e C o urt r e v ers e d t h e c o n vi cti o n, h ol di n g t h at t h e i nst r u cti o ns i m pr o p erl y 

disr e g ar d e d El o nis’s m e nt al st at e a n d i nst e a d hi n g e d cri mi n alit y o n w h at w as eff e cti v el y a 

n e gli g e n c e st a n d ar d.  I d. at 7 3 7 – 3 8.  B e c a us e “‘t h e cr u ci al el e m e nt s e p ar ati n g l e g al i n n o c e n c e 

fr o m wr o n gf ul c o n d u ct’ is t h e t hr e at e nin g n at ur e of t h e c o m m u ni c ati o n, ” t h e El o nis C o urt o pi n e d 

t h at a s ci e nt er r e q uir e m e nt “ m ust a p pl y t o t h e f act t h at t h e c o m m u ni c ati o n  c o nt ai ns a t hr e at. ”  I d. 

at 7 3 7 ( q u oti n g U nit e d St at es v. X- Cit e m e nt Vi d e o, I n c. , 5 1 3 U. S. 6 4, 7 3 ( 1 9 9 4)).  Cri mi n ali zi n g 

t h e tr a ns missi o n of c o m m u nic ati o ns — a n ot h er wis e i n n o c e n t a ct — b as e d o nl y o n h o w t h e 

r e ci pi e nt mi g ht r e a ct, wit h o ut c o nsi d eri n g t h e s e n d er’s s u bj e cti v e st at e of mi n d as t o t h e c o nt e nt 

or p ur p os e of t h e c o m m u ni c ati o ns , t h e C o urt h el d, “is i n c o nsist e nt wit h ‘t h e c o n v e nti o n al 

r e q uir e m e nt f or cri mi n al c o n d u ct —a w ar e n ess  of s o m e wr o n g d oi n g.’ ”  I d. at 7 3 8 ( q u oti n g 

St a pl es v. U nit e d St at es , 5 1 1 U. S. 6 0 0, 6 0 6 – 0 7 ( 1 9 9 4)). 

El o nis pr o vi d es n o h el p t o t h e G o v er n m e nt h e r e b e c a us e S e cti o n 2 2 6 1 A alr e a d y h as a 

m e ns r e a el e m e nt d eli n e ati n g t h e c ul p a bl e c o n d u ct t h at  C o n gr ess i nt e n d e d t o cri mi n ali z e.  U nli k e 

t h e st at ut e i n El o nis , w hi c h s p e cifi e d n o m e ns r e a  w h ats o e v er, S e cti o n 2 2 6 1 A e x pli citl y r e q uir es 

a s p e cifi c “i nt e nt t o kill, i nj ur e, h ar ass, i nti mi d at e, or pl a c e u n d er s ur v eill a n c e wit h i nt e nt t o kill, 

i nj ur e, h ar ass, or i nti mi d at e a n ot h er p ers o n, ” a nd t h at t h e j uris di cti o n al el e m e nt b e u n d ert a k e n 

wit h t his e x pr ess ( a n d pl ai nl y cri mi n al) i nt e nt.  1 8 U. S. C. § 2 2 6 1 A( 1), ( 2); s e e als o Fl e ur y , 2 0 

F. 4t h at 1 3 7 1 ( “ N o [ El o nis ] pr o bl e m e xists h er e b e c a us e t h e c y b erst al ki n g st at ut e r e q uir e d pr o of 

t h at t h e d ef e n d a nt a ct e d wit h t h e i nt e nt t o h ar ass or i nti mi d at e. ”).  Q uit e si m pl y, tr a v eli n g wit h a n 

illi cit i nt e nt is c ul p a bl e c o n d u ct, s e e U nit e d St at es v. M ur p h y , 9 4 2 F. 3 d 7 3, 8 2 ( 2 d Cir. 2 0 1 9) 

( “[ T] h e criti c al f a ct t h at r e n d ers t h e d ef e n d a nt’s c o n d u ct cri mi nal is t h e i nt e nt wit h w hi c h t h e a ct 

w as d o n e, s o w hil e it is n o cri m e t o  tr a v el b et w e e n st at es, t o d o s o wit h t h e e vil i nt e nt d es cri b e d 
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i n § 2 2 4 1( c) will s u bj e ct a p ers o n t o t h e p u nis h m e nt pr es cri b e d b y C o n gr ess. ”), as is h ar ass m e nt, 

w hi c h is cri mi n ali z e d u n d er n u m er o us st at e a n d f e d er al st at ut es.   

It is n eit h er a n o m al o us n or pr o bl e m ati c t h at S e cti o n 2 2 6 1 A cri mi n ali z es u ni nt e n d e d 

c o ns e q u e n c es of c ul p a bl e c o n d u ct.  S e e X- Cit e m e nt Vi d e o, I n c. , 5 1 3 U. S. at 7 2 n. 3 ( “ Cri mi n al 

i nt e nt s er v es t o s e p ar at e t h ose w h o u n d erst a n d t h e wr o n gf ul n at ur e  of t h eir a ct fr o m t h os e w h o 

d o n ot, b ut d o es n ot r e q uir e k n o wl e d g e of t h e pr e c is e c o ns e q u e n c es t h at m a y fl o w fr o m t h at a ct 

o n c e a w ar e t h at t h e a ct is wr o n gf ul. ”).  U n d er S e cti o n 2 2 6 1 A, a p ers o n e n g a g es i n c ul p a bl e 

c o n d u ct w h e n h e tr a v els or us es i nt erst at e c o m m u ni c ati o n wit h t h e n e c ess ar y m ali ci o us a n d 

cri mi n al i nt e nt, a n d u n d ert a k es s o m e  c o n d u ct t h at f urt h ers t h at i nt e nt.  T h er e is n o ris k t h at s u c h 

a p er p etr at or s o m e h o w b e c o m es i n n o c e nt if his c o n d u ct h a p p e ns t o c a us e h a r m o nl y a c ci d e nt all y 

or c a us es m or e or diff er e nt h ar m t h a n i nt e n d e d.  A c c or di n gl y, it is n ot n e c ess ar y t o i m p ort a 

s ci e nt er i nt o t h e r es ults el e m e nt t o “s e p ar at e wr o n gf ul fr o m i n n o c e nt a cts. ”  R u a n , 5 9 7 U. S. at 

4 5 8.   W h e n a st at ut e “i n cl u d es b ot h o bj e cti v e a n d s u bj e cti v e el e m e nts, ” a c o urt n e e d n ot i m p ut e 

a m e ns r e a  i nt o t h e o bj e cti v e el e m e nts w h e n t h e s u bje cti v e el e m e nt — h er e, t h e s p e cifi c i nt e nt t o 

kill, i nj ur e, h ar ass, or i nti mi d at e —s uffi c es t o s e p ar at e i n n o c e nt a n d wr o n gf ul a cts.  U nit e d St at es 

v. W y n n , 8 2 7 F. 3 d 7 7 8, 7 8 5 ( 8t h Cir. 2 0 1 6) ( q u oti n g U nit e d St at es v. T ur n er , 7 2 0 F. 3 d 4 1 1, 4 2 0 

( 2 d Cir. 2 0 1 3) ( h ol di n g t h at a n off e ns e u n d er 1 8 U. S. C. § 1 1 5( a)( 1)( B) f o r t hr e at e ni n g a f e d er al 

e m pl o y e e wit h i nt e nt t o r et ali at e r e q uir es  n o pr o of of i nt e nt t o t hr e at e n)).   

T h e S u pr e m e C o urt h as c o nt e m pl at e d o nl y t w o s c e n ari os t h at m a y r e q uir e c o urts t o r e a d 

a s ci e nt er r e q uir e m e nt i nt o a st at ut e: ( 1) w h er e a st at ut e “ c o nt ai n[s] n o m e ns r e a  pr o visi o n 

w h ats o e v er, ” w hi c h c alls f or i m p uti n g “t h at m e ns r e a  w hi c h is n e c ess ar y t o s e p ar at e wr o n gf ul 

c o n d u ct fr o m ot h er wis e i n n o c e nt c o n d u ct ”; a n d ( 2) w h er e a st at ut e “i n cl u d es a g e n er al s ci e nt er 

pr o visi o n, ” w hi c h c alls f or distri b uti n g t h at s a m e m e ns r e a t o t h e “ ot h er st at ut or y t er ms t h at 
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s e p ar at e wr o n gf ul fr o m i n n o c e nt a cts. ”  R u a n , 5 9 7 U. S. at 4 5 8.  N eit h er sit u ati o n is a p pli c a bl e 

h er e.  S e cti o n 2 2 6 1 A alr e a d y i n cl u d es a s p e cifi c  s ci e nt er pr o visi o n f or t h e st at e of mi n d wit h 

w hi c h a d ef e n d a nt m ust tr a v el or us e a c o m m u ni c ati o n f a cilit y, a n d t h e G o v er n m e nt’s ar g u m e nt 

d o es n ot s u g g est t h at s ci e nt er s h o ul d b e distri b ut e d t o  t h e l at er el e m e nts b ut r at h er s e e ks t o 

i m p ut e a diff er e nt s p e cifi c s ci e nt er t o o n e of t h e ot h er el e m e nts.  It h as i d e ntifi e d n o pr e c e d e nt 

f or d oi n g s o, a n d i n d e e d t h er e is a mpl e r e as o n t o r ej e ct it as a l e g al pri n ci pl e.  “[ C] o urts d o n ot 

r e a d a d diti o n al s ci e nt er r e q uir e m e nts i nt o st atut es t h at u n a m bi g u o usl y s p e cif y t h e r e q uisit e m e ns 

r e a —i. e. , w h e n C o n gr ess e x pr essl y d eli n e at es w h at c o m bi n ati o n of a cts a n d m ent al st at es a gi v e n 

st at ut e is i nt e n d e d t o pr o hi bit. ”  U nit e d St at es v. H u nt , 5 7 3 F. S u p p. 3 d 7 7 9, 7 9 5 ( E. D. N. Y. 

2 0 2 1), aff’ d , 8 2 F. 4t h 1 2 9 ( 2 d Cir. 2 0 2 3).  A n d e v e n if t h er e w er e a r e as o n t o i m p ut e a m e ns r e a 

el e m e nt, t h er e is n o r e as o n at all t o ass u m e t h at a m e nt al st at e of k n o wl e d g e w o ul d b e t h e 

mi ni m u m r e q uir e d.  F or all t h e r e as o ns dis c us s e d a b o v e, a n d el a b or at e d f urt h er b el o w, 

r e c kl ess n ess w o ul d b e m or e t h a n s uffi ci e nt t o s ep ar at e i n n o c e nt a n d wr o n gf ul a cts, gi v e n t h at t h e 

pr er e q uisit e i nt e nt t o kill, i nj ur e, h ar ass, or i n ti mi d at e a n ot h er p ers o n cr e ates r es p o nsi bilit y f or at 

l e ast t h e f or es e e a bl e c o ns e q u e n c es of t h e d ef e n d a nt’s c o n d u ct.   

D.  T h e D e at h R es ults El e m e nt D o es N ot C h a n g e t his A n al ysis, as it Li k e wis e 
H as N o S p e cifi c I nt e nt R e q ui r e m e nt 

As p art of C o u nts O n e a n d T w o, t h e D ef e n d a nt  is c h ar g e d wit h a p arti c ul ar p e n alt y 

pr o visi o n att a c h e d t o S e cti o n 2 2 6 1 A, w hi c h r ais es  t h e m a xi m u m s e nt e n c e t o lif e i m pris o n m e nt if 

t h e d e at h of t h e vi cti m r es ults fr om t h e c h ar g e d st al ki n g c o n d u ct.  S e e D kt. N o. 2 1 at 1 – 2 

( c h ar gi n g D ef e n d a nt u n d er 1 8 U. S. C. § 2 2 6 1( b)( 1)).  T h e D ef e n d a nt c o n c e d es t h at t his p e n alt y 

pr o visi o n is a n el e m e nt t h at m u st b e pr o v e n b e y o n d a r e as o n a bl e  d o u bt t o a j ur y, a n d s o t h e 

m o difi e d c at e g ori c al a p pr o a c h r e q uir es t h at t h e C o urt e v al u at e t h e h y p ot h eti c al cri m e as o n e t h at 

s atisfi es t his el e m e nt.  S e e Or al Ar g. Tr. at 3 0: 0 7 – 1 5.  As t o t his el e m e nt, t h e G o v er n m e nt 
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c o n c e d es t h at t h e d e at h c a n b e a n  a c ci d e nt or t h e c o ns e q u e n c e of r e c kl ess c o n d u ct, s o l o n g as t h e 

d ef e n d a nt’s a cti o ns “ c a us e ” t h e d e at h.  S e e i d . at 5 5: 5 – 1 0.  C o nsist e nt wit h t h at c o n c essi o n, t h e 

S e c o n d Cir c uit h as h el d t h at a “ d e at h r es ults ” el e m e nt r e q uir es o nl y b ut-f or c a us ati o n, m e a ni n g 

t h at t h e G o v er n m e nt n e e d o nl y pr o v e t h at “ b ut f or ” t h e d ef e n d a nt’s a cti o ns i n c o m mitti n g t h e 

c h ar g e d cri m e, t h e d e at h w o ul d n ot h a v e o c c urr e d.  U n d er t his t est, t h e de at h of t h e vi cti m n e e d 

n ot b e f or es e e a bl e t o t h e d ef e n d a nt a n d c ert ai nl y n e e d n ot b e t h e d ef e n d a nt’s d esir e d or i nt e n d e d 

o ut c o m e.  S e e U nit e d St at es v. F el d er , 9 9 3 F. 3 d 5 7, 7 0 ( 2 d Cir. 2 0 2 1) ( d e at h r es ults p e n alt y 

pr o visi o n i n c arj a c ki n g st at ut e); U nit e d St at es v. H ar d e n , 8 9 3 F. 3 d 4 3 4, 4 4 7 – 4 8 ( 7t h Cir. 

2 0 1 8) ( o bs er vi n g t h at e v er y f e d er al c o urt of a p p e al s t o a d dr ess t h e iss u e h a s h el d t h at pr o xi m at e 

c a us e is n ot r e q uir e d f or t h e “ d e at h r es ults ” el e m e nt of u nl a wf u l distri b uti o n of a c o ntr oll e d 

s u bst a n c e). 1 6   B e c a us e t h e r es ulti n g d e at h c a n b e c a use d a c ci d e nt all y, a n d c ert ai nl y n e gli g e ntl y 

or r e c kl essl y, t h e “ d e at h r es ults ” el e m e nt c a n n ot s u p pl y t h e n e c ess ar y us e of  f or c e t o c o n v ert t h e 

c h ar g e d st al ki n g off e ns es i n t o “ cri m es of vi ol e n c e. ” 

E.  A n al y zi n g t h e El e m e nts i n C o m bi n ati o n R at h e r t h a n S e p a r at el y D o es N ot 
C h a n g e t h e C o n cl usi o n 

R e g ar dl ess of t h e m e nt al st at e,  or l a c k t h er e of, r e q uir e d b y t h e “ d e at h r es ults ” el e m e nt or 

r e as o n a bl e f e ar el e m e nt i n is ol ati o n, t h e G o v er n m e nt n e xt ar g u es t hat vi e wi n g all of t h e el e m e nts 

t o g et h er a n d i n c o nj u n cti o n s h o ws t h at t h e c h arg e d st al ki n g cri m es c a n n ot b e c o m mitt e d wit h o ut 

t h e us e, att e m pt e d us e, or t hr eat e n e d us e of f or c e at s o m e l e v el a b o v e r e c kl ess n ess.  T h e 

 
1 6  T o b e s ur e, t h er e m a y b e sit u ati o ns w h er e a vi cti m’s d e at h or ot h er h ar ms ar e s o att e n u at e d 

fr o m a d ef e n d a nt’s c o n d u ct t h at, e v e n w h er e b ut-f or c a us ati o n is s atisfi e d, j usti c e m a y r e q uir e t h e 
i m p ositi o n of a pr o xi m at e c a us e st a n d ar d.  S e e, e. g. , B urr a g e v. U nit e d St at es, 5 7 1 U. S. 2 0 4, 2 1 0 ( 2 0 1 4) 
( n oti n g as a g e n er al pri n ci pl e t h at i n s o m e sit u atio ns pr o xi m at e or “l e g al ” c a us e m a y b e r e q uir e d, b ut 
r e a c hi n g o nl y t h e r e q uir e m e nt of b ut-f or c a us ati o n f or d e at h r es ulti n g fr o m dr u g distri b uti o n); P ar oli n e v. 
U nit e d St at es , 5 7 2 U. S. 4 3 4, 4 4 5 ( 2 0 1 4) ( “ A r e q uir e m e nt of pr o xi m at e c a us e t h us s er v es, i nt er ali a, t o 
pr e cl u d e li a bilit y i n sit u ati o ns w h er e t h e c a us al li n k b et w e e n c o n d u ct a n d r es ult is  s o att e n u at e d t h at t h e 
c o ns e q u e n c e is m or e a ptl y d es cri b e d  as m er e f ort uit y. ”).  B ut e v e n t h e pr o xi m at e c a us e st a n d ar d, w er e it 
t o b e a p pli e d h er e, w o ul d n ot r e q uir e k no wi n g or i nt e nti o n al c a usi n g of d e at h. 

Case 1:25-cr-00176-MMG     Document 103     Filed 01/30/26     Page 31 of 39



3 2 
 

G o v er n m e nt c o n c e d es, as it m ust aft er T a yl or , t h at t his i n q uir y c a n n ot b e o n e of r e as o n a bl e 

pr o b a bilit y or pl a usi bilit y or e m piri c al li k e li h o o d of pr os e c uti o n.  R at h er, a h y p ot h eti c al 

s c e n ari o —i n w hi c h t h e cri m e c a n b e f a ct u all y c o m mitt e d wit h o ut t h e us e,  att e m pt e d us e, or 

t hr e at e n e d us e of f or c e at s o m e l e v el a b o v e r e c kl ess n ess — n e e d o nl y b e “ p ossi bl e ” (t h at is, 

c o nsist e nt wit h t h e l a ws of p h ysi cs a n d t h e n at ur e of h u m a n i nt er a cti o n).  S e e Or al Ar g. Tr. at 

7 4: 2 1 – 7 5: 0 7; s e e als o El ki ns , 1 6 1 F. 4t h at 9 0 7 ( n oti n g t h at t h e “‘r e alisti c pr o b a bilit y’ t est h as n o 

pl a c e i n [t h e s e cti o n 9 2 4( c)] a n al ysis ”); U nit e d St at es v. Gr e e n , 6 7 F. 4t h 6 5 7, 6 6 9 ( 4t h Cir. 2 0 2 3) 

( “I n T a yl or , t h e S u pr e m e C o urt cl arifi e d t h at t h e r e alistic pr o b a bilit y t est is a n i n a p pr o pri at e w a y 

t o d et er mi n e w h et h er a pr e di c at e off e ns e s atisfi es § 9 2 4( c)’s el e m e nts cl a us e. ”).  I n ot h er w or ds, 

a n e x er cis e i n h y p ot h eti c als is us ef ul or d et er mi n ati v e o nl y i n s of ar as it pr o d u c es a n e x a m pl e 

ill ustr ati n g t h at a n off e ns e c o ul d b e c o m pl et e d wit h o ut f or c e — b e c a us e s u c h a n e x a m pl e 

n e c ess aril y s h o ws t h at f or c e m ust n ot b e a n el e m e nt of t h e off e ns e.   A p art fr o m t h at p ot e nti al us e 

of h y p ot h eti c als, t h e c at e g ori c al a p pr o a c h m ust  f o c us o n a cri m e’s d efi niti o n, as e x pr ess e d 

t hr o u g h its el e m e nts.  A n d if t h e d efi niti o n is missi n g t h e n e c ess ar y c o m p o n e nt of f or c e, t h e 

C o urt n e e d n ot w orr y w h et h er it is diffi c ult t o i m a gi n e t h e a bs e n c e of f or c e i n a r e al-lif e c as e.  

T h at w as t h e j o b of t h e r esi d u al cl a us e, w hi c h is n o w l o n g g o n e.  

I n m a ki n g t his “ h olisti c ” ar g u m e nt, t h e G o v er n m e nt j oi ns a h a n df ul of distri ct c o urts i n 

ot h er cir c uits i n ar g ui n g t h at t h er e is n o c o n c ei v a bl e “ e x a m pl e of c o n d u ct t h at pl a c es t h e vi cti m 

i n r e as o n a bl e f e ar of d e at h or s eri o us b o dil y i nj ur y a n d t h at c a us es t he vi cti m’s d e at h a n d t h at 

d o es n ot i n v ol v e t h e t hr e at e n e d, att e m pt e d, or a ct u al us e of f or c e. ” O p p. at 7 7; s e e als o U nit e d 

St at es v. B a c o n , N o. C R 1 8- 0 0 0 7 5 ( L P S), 2 0 2 1 W L 5 0 5 1 3 6 4, at * 1 3 ( D. D el. N o v. 1, 2 0 2 1) 

( n oti n g t h at t h e d ef e n d a nt h a d “n ot arti c ul at e d a n y pl a usi bl e s c e n ari o i n w hi c h a vi cti m c o ul d 

r e as o n a bl y h a v e s u c h a f e ar wit h o ut at l e ast t h e t hr e at of p h ysi c al f or c e ”); U nit e d St at es v. 
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Griffi n , N o. 1 7- C R- 2 0 6 3 9 ( T G B) ( M K M), 2 0 2 2 W L 2 0 7 1 0 5 4, at * 6 ( E. D. Mi c h. J u n e 8, 2 0 2 2) 

( “ Ulti m at el y, e x c e pt f or f ar-f et c h e d h y p ot h eti c als i n v ol vi n g t h e f or bi d d e n ap pli c ati o n of ‘l e g al 

i m a gi n ati o n,’ t h e C o urt f ails t o s e e h o w a n off e n der a cti n g wit h t h e i nt e nt t o kill, i nj ur e, or 

h ar ass, c a n ‘ e n g a g e i n c o n d u ct t h at pl a c es a p ers o n i n  r e as o n a bl e f e ar of d e at h or s eri o us i nj ur y,’ 

a n d fr o m w hi c h c o n d u ct d e at h d o es i n d e e d r es ult, wit h o ut t h e us e or t hr e at e ne d us e of p h ysi c al 

vi ol e n c e. ”); U nit e d St at es v. Ali , N o. 2 4- C R- 2 0 3 4 1, 2 0 2 5 W L 2 9 3 8 4 2 0, at * 4 ( S. D. Fl a. O ct. 1 6, 

2 0 2 5) ( dis missi n g “f ar-f et c h e d h y p ot h eti c als ” a n d h ol di n g t h at “it’ s i m p ossi bl e t o c o n c e pt u ali z e 

a n i nst a n c e w h er e a n i n di vi d u al e n g a g es i n a ‘ c o urs e of c o n d u ct’ t hat p uts s o m e o n e i n 

‘r e as o n a bl e f e ar of t h e d e at h of or s eri o us b o dil y i nj ur y’ t o hims elf or a n ot h er wit h o ut e n g a gi n g 

i n c o n d u ct t h at, at mi ni m u m, t hr e at e ns t h e us e of p h ysi c al f or c e t o a p ers o n ”) ( q u oti n g U nit e d 

St at es v. J o h ns o n , N o. 2 4- C R- 2 0 1 1 0, 2 0 2 5 W L 1 5 2 0 0 5 5, at * 1 0 ( S. D. Fl a. M a y 7, 2 0 2 5), r e p ort 

a n d r e c o m m e n d ati o n a d o pt e d , N o. 2 4- 2 0 1 1 0- C R, 2 0 2 5 W L 1 5 1 7 2 1 9 ( S. D. Fl a. M a y 2 8, 2 0 2 5)). 

R es p e ctf ull y, t h e C o urt c a n n ot j oi n t his gr o u p.  N o n e of t h e cit e d c as es c o n d u ct t h e 

ri g or o us a n al ysis n o w r e q uir e d b y T a yl or , wit h its f o c us o n el e m e nts a n d its e x pr ess r ej e cti o n of 

eff orts t o b a c k d o or t h e n o w-i n v ali d at e d r esi d u al  cl a us e of S e cti o n 9 2 4( c) b y m usi n g a b o ut t h e 

w a y a cri m e is g e n er all y c o m mitt e d, 5 9 6 U. S. at  8 5 7 – 5 8; n or d o a n y of t h e m wr estl e wit h t h e 

r e q uir e m e nt i m p os e d b y B or d e n  t h at t h e el e m e nt or a ct us r e us  t h at s atisfi es t h e f or c e 

r e q uir e m e nt m ust b e c o m mitt e d wit h a m e nt al st at e gre at er t h a n r e c kl ess n ess.  B ut e v e n p utti n g 

asi d e f or t h e m o m e nt w h et h er s u c h a h olisti c a n al ysis t h at r e j e cts c o n d u ct d e e m e d t o o “f ar-

f et c h e d ” is e v e n p er missi bl e as a n a n al yti c al fr a m e aft er T a yl or , t h e C o urt als o dis a gr e es t h at it is 

i m p ossi bl e t o i m a gi n e h o w a d ef e n d a nt c o ul d c o m mit t h e c h ar g e d cri m es wit h o ut t h e l e g all y 

r e q uir e d us e of f or c e.  T h e k e y p oi nt is t h e o n e m a d e a b o v e: t h e st at ut e d o es n ot r e q uir e as a n 

el e m e nt t h at t h e d ef e n d a nt h a v e t h e s u bj e cti v e i nt e nt ( or e v e n k n o wl e d g e) t o pl a c e t h e vi cti m i n 
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f e ar.  C o ns e q u e ntl y, t o c a us e r eas o n a bl e f e ar wit h c o n d u ct t h at n o n et h el ess is u n d ert a k e n wit h a 

s p e cifi c i nt e nt t o h ar ass, all it t a k es is a diff er e n c e i n p ers p e cti v es b et w e e n t h e off e n d er a n d t h e 

vi cti m.  A n d t o c a us e a d e at h, all t h at is r e q uir e d  is a n u ni nt e n d e d s e q u e n ce of e v e nts t h at m a k es 

a n alr e a d y b a d sit u ati o n t a k e a n ir r etri e v a bl e t ur n f or t h e w ors e.   

    I n s u m, a d ef e n d a nt c o ul d c o m pl et e t h e c h ar g e d Tr a v el St al ki n g a n d C y b erst al ki n g 

off e ns es t hr o u g h o nl y r e c kl ess c o n d u c t t h at f alls s h ort of t h e l e g al d efi niti o n of “ us e of f or c e 

a g ai nst t h e p ers o n or pr o p ert y of a n ot h er. ”  A h y p ot h eti c al c as e pr o v es t h e p oi nt.  S u p p os e a m a n 

tr a v els a cr oss st at e li n es wit h t h e i nt e nt t o h ar ass a n e x-l o v er t h at h e b e li e v e d h a d b e e n u nf ait hf ul 

t o hi m d uri n g t h eir r el ati o ns hi p.  N ot hi n g a b o ut t h e m a n’s hist or y wit h t h e vi cti m s u g g ests a 

pr o p e nsit y f or vi ol e n c e, a n d h e h ar b ors n o i nt e nt i o n of c a usi n g f e ar.  R at h er, h e s e e ks o nl y t o 

“t ur n t h e t a bl es ” a n d h u mili at e t h e vi cti m.  H e f a nt asi z es a b o ut a c hi e vi n g a s e ns e of cl os ur e b y 

ulti m at el y c o nfr o nti n g t h e vi ct i m a n d r elis hi n g t h e si g ht of h er s h a m e a n d e m b arr ass m e nt, or, 

h o p ef ull y, h er g uilt a n d r e m ors e f or h e r p ast c o n d u ct.  T h e m a n st arts wit h i n dir e ct t a cti cs.  H e 

tr a v els fr o m t h e n ei g h b ori n g st ate w h er e h e n o w li v es t o s e cr e tl y p ost si g ns at t h e vi cti m’s 

w or k pl a c e r e a di n g “[ Vi cti m] is a sl ut a n d a c h e at er ” a n d als o s e n ds a n a n o n y m o us m ass e m ail t o 

all of h er c o- w or k ers wit h t h e s a m e m ess a g e.  H e  p a ys a s k et c h y fri e n d- of- a-fri e n d t o f oll o w t h e 

vi cti m, wit h i nstr u cti o ns t o o c c asi o n all y s h o ut “ C h e at er! ” or t o  t al k l o u dl y wit h ot h er p atr o ns 

a b o ut h er p ast i nfi d elit y w h e n s h e is o ut wit h fr i e n ds at a b ar; a n d t o t e xt hi m u p d at es o n t h e 

vi cti m’s w h er e a b o uts a n d m e nt al st at e s o t h at h e c a n b est pl a n his o w n i n- p ers o n c o nfr o nt ati o n. 

S o f ar, s o g o o d —t h e d ef e n d a nt h as tr a v el e d a n d us e d t h e i nt er n et wit h t h e i nt e nt t o h ar ass, a n d 

h as e n g a g e d i n m or e t h a n o n e a ct i n t h e c o urs e of d oi n g s o. 

T h e m a n is c o nfi d e nt i n his o w n mi n d t h at his pl a n n e d c o ur s e of c o n d u ct d o es n ot g o “t o o 

f ar ” a n d v e er i nt o a n y ki n d of vi ole n c e or t hr e at of vi ol e n c e.  B ut w h at if t h e vi cti m s e es t hi n gs 
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diff er e ntl y ?  I n all ki n ds of  cir c u mst a n c es, t h e m a n m a y u n k no wi n gl y pl a c e t h e vi cti m i n 

r e as o n a bl e f e ar b y c o ns ci o usl y disr e g ar di n g a s u bst a nti al li k eli h o o d t hat his a cti o ns w o ul d 

pr o d u c e t h at r es ult.  H e m a y, f or i nst a n c e, wr o n gl y ass u m e t h e victi m will r e a dil y attri b ut e t h e 

a n o n y m o us m ess a g es t o hi m, i g n ori n g t h at his a n o n y m o us a c c us ati o ns of c h e ati n g c o ul d c o nj ur e 

f e ars of p ot e nti al vi ol e n c e fr o m ot h er a ct ors.  P er h a ps t h e m a n k n o ws b ut disr e g ar ds t h e f a ct t h at 

a n ot h er i nti m at e p art n er, als o s u s pi ci o us of i nfi d eli t y, h a d r e c e ntl y t hr e at e n e d t h e vi cti m wit h 

vi ol e n c e, or t h at a n u nst a bl e c o w or k er h a d pr o mis e d p h ysi c al r etri b uti o n aft er a c c usi n g t h e 

vi cti m of usi n g u n d er h a n d e d t a cti cs t o wi n a c o v et e d pr o m oti o n.  Or h e mi g ht dis cr e dit or i g n or e 

w ar ni n gs fr o m his fri e n d t h at his s h a d y h e n c h m a n h as a hist ory of err ati c b e h a vi or, l e a di n g t o a 

r o u g h er tr e at m e nt of t h e victi m t h a n t h e m a n i nt e n d e d. 

Or m a y b e t h e m a n si m pl y l a c ks a w ar e n ess a n d g o o d s e ns e, as st al k ers g e n er all y d o.  

B as e d o n a n a mi c a bl e hist or y w it h t h e vi cti m, h e m a y ass u m e t h e vi cti m h as n o r e as o n t o 

p er c ei v e his a cti o ns as t hr e at e ni n g.  B ut h e m a y f ail t o r e c o g ni z e t h at  his c o n d u ct d e p arts s o 

wil dl y fr o m a c c e pt e d n or ms t h at a n y e xisti n g b e n e fit of t h e d o u bt w o ul d al m ost c ert ai nl y gi v e 

w a y t o a n u p d at e d pr es u m pti o n t h at h e h a d g o n e  off t h e d e e p e n d.  H e mi g ht, f or e x a m pl e, 

tr es p ass i nt o pri v at e pl a c es t o le a v e n ot es or p ost si g ns at t h e h o m es of t h e vi cti m’s fri e n ds a n d 

f a mil y.  T h e m a n’s o nl y i nt e nt is t o m a xi mi z e h u mili ati o n, a n d m a y b e g et a n a p ol o g y, b ut fr o m 

t h e vi cti m’s p ers p e cti v e, o n e t h at is o bj e cti v el y r e as o n a bl e, t h e m a n h as u ni nt e nti o n all y 

c o n v e y e d a n o mi n o us w ar ni n g t h at s h e m a y b e i n s eri o us d a n g er a n d t h er e is n o pl a c e t o hi d e. 

If t h at’s n ot e n o u g h, s u p p os e t h e f a cts g et w ors e.  R e a d y f or his bi g f a c e-t o-f a c e m o m e nt, 

t h e m a n e v e nt u all y r el a ys a fi n al a n o n y m o us m ess a g e: “ W e n e e d t o t al k. ”  H e t h e n dri v es t o t h e 

vi cti m’s h o us e, p ar ks o n t h e str e et o ut fr o nt, a n d s its i n his c ar w hil e w aiti n g f or t h e vi cti m t o 

c o m e h o m e.  T e n mi n ut es l at er, h e s p ots t h e vi c ti m’s c ar a p pr o a c hi n g fr o m t h e r e ar, a n d, at t h e 
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s a m e ti m e, t h e vi cti m t a k es n ot e of  a n u nf a mili ar c ar p ar k e d i n t he str e et a h e a d.  T h e m a n b e gi ns 

t o o p e n t h e c ar d o or, a n d t h e vi cti m d e d u c es t h at t h e p ers o n m ust b e t h e a n o n y m o us h ar ass er, 

r e a d y t o p o u n c e.  I n a p a ni c, t h e vi cti m t ur ns t h e c ar ar o u n d a n d b e gins dri vi n g t o w ar d t h e 

n e ar est p oli c e st ati o n.  T h e m a n st arts his c ar a n d f oll o ws cl os e b e hi n d, a n xi o usl y s e e ki n g t h e 

fi n al c o nfr o nt ati o n of his f a ntas y.  T h e vi cti m a p pr e h e n ds t h at  a c h as e h as b e g u n, a n d t h e p a ni c 

gr o ws.  Distr a ct e d a n d h a vi n g a c c el er at e d t o o q ui c kl y tr yi n g t o c at c h u p t o t h e vi cti m, t h e m a n 

l os es c o ntr ol of his c ar aft er t h e vi cti m a br u ptl y br a k es t o m a k e  a l eft t ur n.  T hr o u g h h er si d e 

wi n d o w i n t h e mi d dl e of t h e t ur n, t h e vi cti m c a n s e e t h e m a n’s v e hi cl e b arr eli n g str ai g ht t o w ar d 

h er at s p e e d, s e e mi n gl y (t o h er) i nt e n di n g a n i n e vit a bl e dir e ct i m p a ct wit h h e r c ar.  If s h e di d n ot 

pr e vi o usl y f e ar s eri o us b o dil y i nj ur y or d e at h fr o m t h e c o n d u ct u p t o n o w, s h e c ert ai nl y d o es at 

t h at m o m e nt.  T h e c ars i n f a ct c olli d e, a n d t h e victi m is m ort all y i nj ur e d a n d di es at t h e h os pit al 

s h ortl y t h er e aft er. 

T h e f a cts of t his h y p ot h eti c al c as e s atisf y e v er y el e m e nt of Tr a v el St al ki n g a n d 

C y b erst al ki n g as c h ar g e d i n C o u nts O n e a n d T w o.  T h e m a n tr a v el e d a n d us e d t h e i nt er n et wit h 

a n i nt e nt t o h ar ass t h e vi cti m.  H e e n g a g e d i n a c o urs e of c o n d u ct t h at pl a c e d t h e vi cti m i n 

r e as o n a bl e f e ar of d e at h or b o dil y i nj ur y, c ert ai nl y b y t h e ti m e t h e vi cti m a p pr e h e n d e d t h e c ar 

cr as h, if n ot f ar e arli er.  A n d as  a r es ult of t h at c o urs e of c o n du ct, t h e vi cti m di e d.  Y et at n o 

p oi nt di d t h e m a n e n g a g e i n c o n d u ct t h at, u n d er t h e r ul e of B or d e n , c o nstit ut es t h e “ us e, 

att e m pt e d us e, or t hr e at e n e d us e of p h ysi c al f or c e a g ai nst t h e p ers o n or pr o p ert y of a n ot h er. ”  At 

w orst, h e a ct e d r e c kl essl y as t o t h e eff e ct of his a cti o ns.  E v er y t h r e at t h e vi cti m p ossi bl y 

p er c ei v e d w as t h e u ni nt e n d e d r es ult  of t h e m a n’s disr e g ar d of a ris k, as w as t h e vi cti m’s d e at h. 

T h e h y p ot h eti c al d o es n ot stri k e t h e C o urt as es p e ci all y i m pl a usi bl e ( n ot t h at t h at c o u nts 

f or a n yt hi n g u n d er T a yl or ).  T o t h e c o ntr ar y, t h e h y p ot h eti c al c as e ill ustr at es t h e c h ar a ct eristi c 
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n u a n c es of st al ki n g, as w ell as t h e r ati o n al e s f or a br o a d d efi niti o n of t h e cri m e.  S e e  Or al Ar g. 

Tr. at 5 0 – 5 1. 

VI.  I N T H E A L T E R N A TI V E, T H E C H A R G E D  S T A L KI N G O F F E N S E S C A N N O T 
Q U A LI F Y A S C RI M E S O F VI O L E N C E B E C A U S E T H E Y C A N B E 
A C C O M P LI S H E D T H R O U G H T H R E A T S O F S E L F- H A R M 

T h e D ef e n d a nt’s fi n al ar g u m e nt is t h at, b e c a u s e t h e “r o m a n ett e s u bs e cti o ns ” listi n g t h e 

t hir d- p art y pr o xi es f or t h e vi cti m ar e o nl y m e a ns, a n d b e c a us e a p er p etr at or m a y f all wit hi n o n e 

of t h os e c at e g ori es a n d c o m mit t h e cri m e b y pl a ci n g t h e st al ki n g vi cti m i n r e as o n a bl e f e ar t h at 

t h e p er p etr at or will h ar m t h e ms el v es, t h e cri m es c a n n ot b e “ cri m es of vi ol e n c e ” as a m att er of 

l a w.  M ot. at 2 3 – 2 5.  T his ar g u m e nt f oll o ws fr o m t he r e q uir e m e nt t h at, t o b e a cri m e of vi ol e n c e, 

t h e d ef e n d a nt m ust us e, t hr e at e n, or att e m pt “ ph ysi c al f or c e a g ai nst t h e p ers o n or pr o p ert y of 

a n ot h er. ”  1 8 U. S. C. § 9 2 4( c)( 3 )( A) ( e m p h asis a d d e d).  T h e C o urt a gr e es t h at t h e r e as o n a bl e f e ar 

el e m e nt c o ul d b e s atisfi e d b y a t h r e at t o i nfli ct s elf- h ar m, w hi c h c a n n ot s atisf y t h e r e q uir e m e nt 

f or us e of f or c e “ a g ai nst t h e p ers o n or pr o p ert y of a n ot h er. ”  O n t his p oi nt, t h e C o urt a d o pts t h e 

r e as o ni n g of J u d g e Ur b a ns ki’s d e cisi o n i n U nit e d St at es v. Pl u n k ett , as filt er e d t hr o u g h t h e 

C o urt’s o w n a n al ysis s et f ort h a b o v e.  S e e N o. 0 4- C R- 7 0 0 8 3, 2 0 2 4 W L 4 1 7 3 8 0 6, at * 6 – 7 ( W. D. 

V a. S e pt. 1 2, 2 0 2 4).   

Pl ai nl y, a t hr e at t o us e f or c e a g ai nst o n es elf  or o n e’s o w n pr o p ert y d o es n ot m e et S e cti o n 

9 2 4( c)’s f or c e r e q uir e m e nt.  S e e T orr es v. L y n c h , 5 7 8 U. S. 4 5 2, 4 6 6 ( 2 0 1 6) ( n oti n g t h at 1 8 

U. S. C. § 1 6’ s i d e nti c al “ cri m e of vi ol e n c e ” d efi niti o n “ w o ul d n ot r e a c h ars o n i n t h e m a n y St at es 

d efi ni n g t h at cri m e t o i n cl u d e t h e d estr u cti o n of  o n e’s o w n pr o p ert y ”).  B e c a us e t h e r e as o n a bl e 

f e ar el e m e nt c o v ers pl a ci n g t h e victi m i n f e ar of t h e d e at h of  a n i m m e di at e f a mil y m e m b er, 

s p o us e, or i nti m at e p art n er, a p e r p etr at or w h o fits i nt o o n e of t h os e c at e g ori es c o ul d s atisf y t h e 

el e m e nts of t h e st al ki n g off e ns es  b y t hr e at e ni n g s elf- h ar m.   
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E x a m pl es ar e n ot h ar d t o c o m e b y.  “ F or i nst a n c e, a w o m a n’s estr a n g e d h us b a n d c o ul d 

tr a v el i n i nt erst at e c o m m er c e wit h t h e i nt e nt t o h ar ass h er a n d, i n t h e c o urs e of d oi n g s o, t hr e at e n 

t o s h o ot hi ms elf if s h e r ef us e d t o m e et wit h hi m. ”  Pl u n k ett , 2 0 2 4 W L 4 1 7 3 8 0 6, at * 7.  

“ Si mil arl y, a m a n's d a u g ht er c o ul d tr a v el i n i nt e rst at e c o m m er c e wit h t h e i nt e nt t o h ar ass hi m 

a n d, i n t h e c o urs e of d oi n g s o, t hr e at e n t o t a k e  a n o v er d os e of pills if h e di d n ot a gr e e t o d o 

s o m et hi n g t h at s h e d e m a n d e d of hi m. ”  I d.  Pl u n k ett di d n ot i n v ol v e a “ d e at h r es ults ” el e m e nt, 

b ut f or t h e s a m e r e as o ns e x pl ai n e d e arli er, a d e at h of t h e st al ki n g vi cti m r es ulti n g fr o m a t hr e at 

of s elf- h ar m b y t h e p er p etr at or w o ul d s uffi c e.  F or e x a m pl e, a st al ki n g vi cti m m a y att e m pt t o 

wr estl e a g u n fr o m t h e s ui ci d al s p o us e i n t h e first  Pl u n k ett h y p ot h eti c al, o nl y f or t h e g u n t o 

a c ci d e nt all y dis c h ar g e a n d kill t h e vi cti m.  

T h e G o v er n m e nt’s pri m ar y ar g u m e nt a g ai nst t his i nt er pr et ati o n is t h at it w o ul d b e a bs ur d 

or r u n c o u nt er t o C o n gr ess’ i nt e nt  i n dr afti n g t h e st at ute.  N eit h er of t h es e a n al yti c al fr a m es ar e 

r el e v a nt t o t h e C o urt’s a n al ysis u n d er t h e c at e g ori c al a p pr o a c h, b ut e v e n if t h e y w er e t h e C o urt 

c a n n ot a gr e e wit h t h e G o v er n m e nt ’s ar g u m e nts.  First, t h e G o v er n m e nt ar g u es t h at t hr e ats of 

s elf- h ar m s h o ul d n ot q u alif y b e c a us e  h ar mi n g y o urs elf, w h et h er b y s ui ci d e or b y d e ci di n g t o e n d 

lif es a vi n g m e di c al tr e at m e nt, is n ot its elf cri mi n al, a n d all o wi n g s elf- h ar m t o q u alif y w o ul d ris k 

cri mi n ali zi n g i n n o c e nt c o n d u ct.  S e e O p p. at 8 6 – 8 7.  F or t h e r e as o ns n ot e d a b o v e, t his is n ot 

p ers u asi v e.  E arli er el e m e nts of t h e cri m e, s u c h as tr a v el wit h i n t e nt t o kill, i nj ur e, h ar ass, or 

i nti mi d at e, s uffi c e t o s e p ar at e wr o n gf ul fr o m i n n o c e nt c o n d u ct.  S e c o n d, t h e G o v er n m e nt ar g u es 

t h at i n cl u di n g t h e p er p etr at or i n t h e d efi nitio n of i m m e di at e f a mil y m e m b er w o ul d m e a n t h at 

ot h er st at ut es, li k e 1 8 U. S. C. § 1 1 5, t h at cri mi n a li z e “t hr e ats t o ass a ult, ki d n a p, or m ur d er a 

m e m b er of t h e i m m e di at e f a mil y of a U nit e d St at es  offi ci al, ” w o ul d n ot b e cri m es of vi ol e n c e 

eit h er.  S e e i d. at 8 7 – 8 8.  B ut m ost of t h es e st at ut es c o nt ai n l a n g u a g e t h at s ol v es  t his pr o bl e m; f or 
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e x a m pl e, y o u c a n n ot ass a ult, ki d n a p, or m ur d er y o urs elf.  A n d t o t h e e xt e nt t h e y d o n’t, t h e C o urt 

t a k es n o p ositi o n o n w h at a t h or o u g h a n al ysis of th os e st at ut es w o ul d r e v e al a b o ut w h et h er u n d er 

S u pr e m e C o urt pr e c e d e nt t h e y d o n ot q u alif y as cri m es of vi ol e n c e.  T hir d, t h e G o v er n m e nt 

s u g g ests t h at r e a di n g t h e st at ut e t o  all o w t h e vi cti m’s f e ar of i nj ur y t o t h e p er p etr at or t o q u alif y 

w o ul d p er v ert t h e st at ut e’s a ni m ati n g p ur p os e of pr ot e cti n g st al ki n g vi cti ms fr o m p er p etr at ors.  

S e e i d. at 8 4 – 8 5.  B ut t h e r e alit y is t h at f a mil y  vi ol e n c e a n d i nti m at e p art n er vi ol e n c e ar e 

c o m pli c at e d.  Vi cti ms oft e n r e m ai n  i n r el ati o ns hi ps wit h p er p etr at ors, a n d l o v e a n d aff e cti o n o n 

t h e p art of t h e vi cti m c a n p ersist t o w ar ds a n a b us er e v e n w h er e t h e vi cti m c h o os es t o e n d t h e 

r el ati o ns hi p.  If a n yt hi n g, i n cl u di n g t hr e ats of p er p etr at or s elf- h ar m is m or e c o nsist e nt wit h t h e 

br o a d est pr ot e cti o n f or vi cti ms.  

C O N C L U S I O N 

F or t h e f or g oi n g r e as o ns, t h e D ef e n d a nt’s m oti o n t o dis m iss C o u nts T hr e e a n d F o ur of 

t h e I n di ct m e nt is G R A N T E D.  

D at e d: J a n u ar y 3 0, 2 0 2 6 
N e w Y or k, N e w Y or k 

S O O R D E R E D. 

M A R G A R E T M. G A R N E T T 
U nit e d St at es Distri ct J u d g e 
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